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Ontario 
Judicial Inquiry Into the Care of 116 Front Street South 
Kim Anne Popen by the Children’s Aid Pee eas 
Society of the City of Sarnia and the Telephone 332-1610 


County of Lambton 


Uctober,) L982. 


The Honourable Mr. Frank Drea 

Minister of Community and 
Social Services 

80 Grosvenor Street 

6th Floor, Hepburn Block 

Toronto, Ontario 

M7A 1E9 


Dear Mr. Minister: 


I have now completed the duties assigned to 
me by your predecessor. I am pleased to enclose 
herewith my report upon my investigation of all 
matters relating to the care of Kim Anne Popen by 
the Children's Aid Society of the City of Sarnia 
and the County of Lambton. 


U aL Clle- 


H. Ward Allen 


Terms of Reference 


Copynores order bys The shonoumabte (Kerth. (Oro Norton, 
dated the lst of March, 1978. 


IN THE MATTER OF an investigation pursuant to section 
SOL "fheaChildiweiiare Act, ,2RiS.O V7 L9V07oChapreret4; 
as amended 


AND IN THE MATTER OF the care of Kim Anne Popen by 
the Children's Aid Society of the City of Sarnia and 
the County of Lambton 


AND IN THE MATTER OF the operation of the Children's 
RYamoocrecry in the Civcy Of soarnta and tne —COUuntLY OL 
Lambton under The Child Welfare Act 


ORDER 


IT IS HEREBY ORDERED that, pursuant to the provisions 
of section 3 of The Child Welfare Act and effective 
Biecmeoenmday sOL -heDmRuabys, sou Ht Ss HOO Ula Uc Calli. 
Ward Allen a Judge for the County and District Courts 
of the Counties and Districts of Ontario be and he is 
hereby appointed, 


1. To investigate all matters relating to the care 
of Kim Anne Popen by the Children's Aid Society of 
Ginemeitty Ope Saron lrat sa Oe bem Olli. yeerOl © merc Tete iar 
Pricruda ng, 
(a) the circumstances relating to the removal, 
care, return and supervision of Kim Anne 
Popen by the said Society, and 
(b) the actions of and performance of duties by 
the said Society and its officers, employees, 
Sagenus and Of any. Oblcu sDeLoON,. O1 sagen cy 
relating to such removal, care, return and 
Supervision. 


Pah TO review any Matter Arising out Of this 
investigation of the care of Kim Anne Popen by the 
SOcTeryern relatlLon. Covtne ability of the —socrety {to 
perform the powers and duties assigned to a 
Children's Aid Society under The Child Welfare Act. 


oes To report his findingseand= to makansuch 
recommendations as he may deem fit to the Minister of 
Community and Social Services, 


and the said Judge shall have authority to engage 
such counsel, research and other staff and technical 
advisors as he deems proper at rates of remuneration 
and reimbursement to be approved by Management Board 
of Cabinet where applicable. 


DATED at Toronto, this lst. day of -March, 1978. 


(signed) Keith C. Norton, 
Minister of Community 
and Social Services. 
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Chapter I 


General Plan of Report 


The initial requirements of the Ministerial 
Order can best be fulfilled by a review of the entire 
life of Kim Anne Marie Popen as it was revealed in 
the testimony and evidence presented to the Inquiry. 
For the sake of brevity I shall usually refer to the 
child simply? as. “Kim «" 


That will involve peripherally and briefly 
an examination of her antecedents and their lives up 
to the time of Kim's birth. As will be indicated 
that examination was not complete nor was it entirely 
Satisfactory primarily because of what I perceived to 
be the unreliability of an important witness, 
Jennifer Angela Popen, mother of Kim Anne Marie 
Popen. However, I do believe it was sufficient for 
the purposes of this Report. 


That review will involve an examination in 
some detail of various events in the life of Kim, and 
the involvement of various persons, institutions, 
authorities and organizations in those events. 


The remaining requirement of the Minis- 
terial Order will be fulfilled by a review of certain 
recommendations made by various witnesses who 
appeared before the Inquiry and by a tabulation of 
recommendations which would appear to flow from all 
of the evidence presented. 


In the interest of brevity of the Report, 
all persons, authorities, organizations, insti- 
tutions, documents, reports or the like shall be 
identified in accordance with the table of identifi- 
cation appended to the Report. 


Similarly, the qualifications and experi- 
ence of various witnesses, are set forth briefly in 
the list of all witnesses, arranged alphabetically 
and appended to the Report. 


Schedule 2-B to the Report contains a 
number of extracts from The Child Welfare Act, R.S.O. 
1970, Chapter 64, as it was on August 1, 1975 and as 
it remained until March 31, 1978, and the Regulations 
made thereunder. 


Chapter II 


Foreword 


Mrs. Margaret Farina, whose participation 
in a review of Kim's case is described in Chapter 
XXVIII of the Report, iS a compassionate and gentle 
lady. She testified as to remarks made by The 
Honourable Keuwth \CouNnor toner themiMinister “or 
Community and Social Services, in an opening state- 
ment to a meeting attended by representatives of 
children's aid societies on September 8, 1978. She 
Said that copies of the Garber Report submitted to 
the Minister on June 19, 1978, were distributed and 
discussed at that meeting. She said that the Minister 
had suggested that the Report of this Inquiry should 
be mandatory reading for all people involved in child 
abuse. 


Mrs. Farina said that she agreed with that 
statement 


"because it seemed in this particular case 
almost every mistake you could make was 
made with a few exceptions and it seemed to 
both the Minister and [herself] that this 
would be a very dramatic way of learning." 


Extravagant as it may appear, that comment 
was, unfortunately, a remarkably accurate assessment 
of the evidence adduced upon the Inquiry. 


Anyone who attended the various sessions of 
thas® inquiry or whortreadi thes transcra pts of the 
evidence cannot help but be struck by a feeling of 
sorrow and anger or frustration. 


The evidence related to the short life and 
the too early death of a child, Kim. During her 
lifetime she was the victim of abuse and neglect. 
She was physically abused. She did not receive the 
protection to which she was entitled. 


Courts of Ontario have already made some 
determinations in connection with that abuse and 
neglect. 


Both parents of the child were charged with 
a breach of The Child Welfare Act. The information, 
laid by a member of the Sarnia Police Force and 
ultimately presented to the Provincial Court (Family 
Division) of the County of Lambton, set<forthn the 
allegation that: 


"Mr. Annals Ambrose Popen and Mrs. Jennifer 
Angelle (sic) Popen, 287 Devine St., 
Sarnia, between January 11/75 and August 
SEALS ats the City vofe Sarna ins the asiawd 
Courty, shaving thesicustody .of raxschi ld, “Kum 
Anne Marie Popen, unlawfully did fail to 
protects the child. contrary «to -Chaprer 164, 
Secs) 40ddow off =the Child Welfare, Act, 
Revised Statutes of Ontario." 


At trial, the father, Annals Popen, entered 
a plea of guilty and the charge against the mother, 
Jennifer Popen, was withdrawn. Upon the evidence 
adduced upon the Inquiry it would seem that Jennifer 
Popen too might properly have been guilty of that 
offence as charged. 


As a result of the events which led di- 
rectly to that charge against the parents and as a 
result of the finding of guilt and upon the appli- 
cation of the Society, the Provincial Judge sitting 
inthe Provineral Couttym(hanily Divo Onn Oe yehe 
County of Lambton, found Kim to be a child in need of 
protection and made the following order: 


SL toOrde. 

(a) that the child be made a ward of and 
Couniiiteds tokthecacancttand custodyeot 
Chisldwenwic gard B6ocrety,(sCityrotis Sarnniiay, 
County of Lambe cnerhicr wa pena odeeo fa saex 
months commencing 25th February 1976." 


While still a ward of the Society, Kim 
received injuries which caused her death. 


Both of her parents were charged with man- 
Slaughter. During their trial the mother, Jennifer 
Popen, changed her plea to one of guilty. MThe jury 


found the father, Annals Popen, to be guilty. Upon 
an appeal heard in June, 1981, that conviction was 
set aside and a new trial for Annals Popen was 
Ordered upon that new trial held in December, 1981 he 
was found not guilty. 


In testimony before the Inquiry, Jennifer 
Popen admitted that she had caused some of the 
injuries described in the post-mortem report of the 
pathologist, Dr. Girdhari L. Patodia. She denied any 
knowledge of other injuries described by Dr. Patodia. 


In addition to being the victim of abuse 
and neglect by her parents or one of them, Kim was 
the victim of neglect by others who, for a variety of 
reasons, failed to provide to her the protection to 
which she was entitled. 


Upon the evidence and submissions to the 
Iinduilsy kc asymytvatew yohateresponsi bil ityortomathat 
neglect lies primarily upon the Society as represent- 
ed by certain of its officers and employees. They 
failed to provide services which would satisfy 
reasonable standards of professional competence 
required of persons in their positions. 


During the Inquiry, views were expressed to 
the effect that the whole community, the City of 
Sarnia, the’ County. of Lambton, the Province of 
Ontario and something vaguely called "the system", 
hadi stat heads theichiddaA Iiteis sclear.thatj.othens.do 
bear some responsibility along with the Society. 


Some of those others bear specific respon- 
Sibility by reason of their positions as professional 
persons or as occupants of various offices. Others 
might be described as ordinary citizens without 
training or skills or experience to enable them to 
recognize indicia of child abuse and neglect. 


It is apparent that while many contributed 
to the neglect of the child, Kim, the effect of the 
contribution of each of them varied from that of the 
contribution of each of the others. Some were errors 
Or omissions, perhaps of a highly technical nature, 
which had little, if any, effect upon the result of 
the sum of the many contributions. Others were 
errors or omissions which had a great bearing upon 
the ultimate result. 


Various departments, agencies and personnel 
ofuthei:Prioviincers o£. Ontiard on fadtl edaginh cago ary 
Particular responsibility falls upon the Ministry of 
Community and Social Services and that is dealt with 
rather extensively in the Report. 


The advice given by the Crown Attorney to 
members of the Sarnia Police Force as to the charges 
to be laid following Kim's admission to hospital on 
August 31, 1975, was essentially correct. Unfortu- 
nately when the matter finally came to trial on 
February 23, 1976, the rationale of that advice was 
forgotten, overlooked or ignored by the Crown 
Attorney, the Assistant Crown Attorney and members of 
themoaabniway Pol icemrorces, There were various 
explanations given for that error or oversight. 


The matter was dealt with in haste on 
February 23, 1976 by the Assistant Crown Attorney who 
had not been fully and properly instructed as to the 
intricacies of the matter. Not having fully ac- 
quainted himself with, thesreléevant) provisions ofethe 
Child Welfare Act and the elements of the offence 
charged, the Assistant Crown Attorney misconstrued 
the. effect thacadalitind inigco ff? gumaibespurisiantteaeo 
section. 40408 -The~Chiild Wel fare Actwagatns G gone 
against the other parent, the essence of the offence 
charged being failure to protect the child. 


Even .praiorn atodithe Striated ® tthe 2¢r own 
Attorney's office did not accord to the case the at- 
tention and preparation which it merited because of 
its very serious nature, implications and intrica- 
cies. 


The matter was originally placed for trial 
in avcourntewhichs lackedraqumisd.et.1 ons, tion tryeki.te 
Delay resulted. 


On another occasion, the Crown Attorney's 
office and the Sarnia Police Force failed to secure 
the attendance of a medical doctor whose evidence was 
essential to the prosecution. Delay resulted. 


Ini preparationiiiomrehe i trials, ithes Croawn 
Attorney did not request or receive from the Sarnia 
Police Force all of the information which should have 
been available to the office of the Crown Attorney to 


enable presentation of all appropriate evidence at 
Ehnev tr fart 


Thus, the Office of the Crown Attorney 
failed the child. 


While the Probation Services of the 
Ministry of Correctional Services properly fulfilled 
the duties imposed upon them by the various requests 
and orders of the Provincial Court (Family Division) 
of the County of Lambton, with reference to the 
probation of Kim's father, Annals Popen, they failed 
to take full advantage of the opportunities they had 
to make observations within the family's home or to 
recognize or act upon what they did observe and 
particularly they did not apprise the Society of some 
of the developing situation which was or should have 
been causing them concern. Thus, they failed the 
Ghali. 


The Lambton Health Unit, as represented by 
its employees, failed to establish a proper and 
continuing liaison with the Society from June 1975 
after learning of the allegations of abuse. fThus 
they failed the child. 


Mr. Abdul Khattab, a social worker in the 
employ of St. Joseph's Hospital in Sarnia, had an 
inherent faith in the goodness of parents generally 
towards their children. He expressed that faith in 
respect of Kim's mother, Jennifer Popen. He appeared 
to lack a clear understanding of his role and his 
responsibility and duty as a social worker, even when 
specifically asked by Dr. Kunwar Singh or by a nurse 
on his behalf to do certain things. Thus he failed 
the child’ 


Some, Such as hospital employees, doctors 
and nurses, relied upon others, including their pro- 
fessional colleagues, to fulfill the duty to report 
information pursuant to the provisions of section 41 
OfeiiesChildwwe liare sac ts Thus they failed the 
eh Las 


Some, such as the Sarnia Police Force, did 
not exercise the full power and authority given to 
them under The Child Welfare Act to investigate 


complaints and to apprehend children. In Kim's case 


they left it to the Society to do. Thus they failed 
the child. i 


The apparent harshness of that last state- 
ment must be mitigated by recognition of matters 
dealt with more extensively elsewhere in this Report. 
At least one police officer very strongly stated to 
Mrs. Harvey his concern for Kim's welfare. Mrs. 
Harvey chose to make a decision which was directly 
contrary to that police officer's express recommen- 
dation. There were practical considerations which in 
my view virtually compelled the police officers to 
rely upon the Children's Aid Society who at all times 
were the public or community agency primarily re- 
sponsible for the care and protection of the child. 


Some, such as relatives, friends and 
neighbours of the family, were interested generally 
in Kim and her family. They were unable or unwilling 
to recognize or fully appreciate what was happening 
in that family and to Kim. They were unable or un- 
willing to believe that either parent could or would 
abuse or neglect Kim. Thus they failed the child. 


That others failed Kim in any way provides 
no cause or excuse for the failure of the Society to 
fulfill its entire obligation towards Kim, whether 
pursuant to The Child Welfare Act or the order of the 
Provincial Courti(iFanily Division) rot tiemcouncyaron 
Lambton, from June 17, 1975 until her death on August 
LA etos6 04 It. twouldmappear thataf the “socrettys, 
collectively, and especially those officers and 
employees whose roles and apparent failures are 
examined and discussed in this Report, had fulfilled 
its and their obligation to Kim she would probably 
Still be alive. 


Similarly the failure of the Society and 
others does not relieve the Ministry of Community and 
Sota Services Arparticulranky -pheseCh itd Mektanc 
Branch as it was constituted during the months of 
Kim’ solifes of tcriticism for Orts thai lure [toUrare: or 
its statutory duties, which failure contributed to 
some of the failure by the Society towards the child. 
That Ministry does not appear to have been a parti- 
cularly: effectiive vinstwumentata (ful £11 srtsydadutres 
and obligations pursuant to the provisions of The 
Child Welfare Act and thus its duties and obligations 
Coen i. 


As one listened to the testimony of em- 
ployees of that Ministry, one could not help but form 
the impression that, for whatever the reason, during 
the period of time material to the life and death of 
Kim, the Ministry muddled along. It appeared to have 
been constantly reviewing, discussing, re-organizing, 
appointing task forces or the like and engaging con- 
Sultants. Then the Ministry did not act effectively 
upon whatever came from such reviews, discussions, 
task forces, and consultants. Instead the Ministry 
would begin another round of review and discussion 
and re-organization. 


In his submission to the Inquiry, counsel 
for the Society suggested that the position of that 
Ministry was summed up in a portion of a letter 
published in December, 1978 by the President of the 
Ontario Association of Children's Aid Societies. 


The portion as read by Mr. Granger bore the 
sub-title "Does this sound familiar?" and continued 
as follows: 


MA etadthfiudleoereadera-whon sihadel priemaim 
nameless has sent us this quotation from 
Petronius which seems to fit the current 
Ministry's situation. 

'We trained hard, but every time we were 
beginning to form up into teams we would be 
re-organized and I was to learn later in 
life that we tend to meet any new situation 
by re-organizing and a wonderful method it 
Canpybe } iiorsicir ea Gunguckh erat inl wsitonaso st 
progress while producing inefficiency and 
demoralization.'" 


Another version of that quotation which I 
have seen places the word "confusion" before the 
words "inefficiency and demoralization." I think 
tconfusionew too Lsivantappropr lateoworartollapplys to 
BitatmiMiunasiurny ks pos Ltaont ata east idurmingek ims 
lifetime. 


The impression given to me by employees of 
the Ministry who testified was that at all material 
times, the Ministry was searching for an ideal 
Organization. However commendable that search may 
have been, the Ministry failed properly and fully to 
perform its duties and obligations. The Ministry 


failed to use or continue to use what it had, however 
imperfect that may have been. In its search, the 
Ministry chose to discontinue some of its functions 
in the child welfare field or allowed some of them to 
lapse or disappear by attrition. As a result, a void 
existed for a considerable period of time, and the 
Society operated without effective supervision and 
inspection by the Ministry during all or most of 
Kim's life. 


The Ministry was caught in the financial 
restraints imposed by the Government of Ontario from 
1975 forward. The Ministry lacked the personnel or 
Other resources to perform certain things it had 
undertaken or which it was required to do to fulfill 
its statutory duties;o That: inabibatyeorefatiurerpy 
the Ministry clearly demonstrates the futility of 
The Honourable James Taylor, Q.C., the then Minister 
o£ Community and SocialeServices, idimecting! jthe 
Society in effect to continue to do as good a job as 
it had been doing, but do it with proportionately 
less money. The Ministry itself appeared unable to 
achieve that goal. 


On the evidence it would seem that funding 
of the Society's operations by the Ministry or 
otherwise was not a directly contributing factor to 
the failure of the Society to fulfill its duties and 
Obligations to Kim. However, there appeared to be in 
the Society an all-pervasive concern with the 
financial aspects of its operation. In the years 
which are material to the Inquiry the budgets as 
Submitted by the Society to the Ministry of Community 
and Social Services were not initially approved by 
the Minister. It would seem that those concerns with 
financial matters and difficulties with budgets in 
part created a state of poor morale among the 
Society ’ststatiiecMre Widliaanssohna bovatitpasLocas 
Director of the Society, devoted a large part of his 
efforts in relation to such matters. It would appear 
that as a result of that he was not as fully involved 
as he might otherwise have been in that part of the 
society's operations related to the delivery sof 
services to the community including services to 
protect Kim. 


The entire endeavour of this Inquiry cannot 


help Kim. But perhaps her terrible suffering and 
death, the events which led to the Inquiry and the 
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conduct of the Inquiry will cause us to do some of 
what we as a human and humane society might do to 
reduce the risk of any other child suffering and 
dying as she did. 


On the evidence it would appear that the 
Ministry of Community and Social Services has now 
effected certain changes and has allocated sub- 
stantial sums of money, hopefully to enable it more 
fully and effectively to perform its duties and 
obligations to all children in Ontario. One can only 
hope that the changes are real and that they do not 
fall into the same category as the earlier re- 
Organizations and reviews in respect of which the 
quotation from Petronius seems most apt. 


It is perhaps naive to believe that we can 
entirely prevent the abuse or neglect of children. 
But that should be the ultimate goal and nothing 
Sshoudd stop .<us;tromy trying ,torreachait. 


It is likewise naive to believe that 
unlimited resources of funds and personnel are avail- 
able to enable us to reach that goal however laudable 
it may be. We can only hope that those responsible 
for the allocation of our total resources to meet the 
multitude of claims upon them will assign a very high 
priority to themprotection sof sourecha ldren swho;7rin 
the words of Dr. Robert Bates in his testimony to the 
Inquiry, are "our most precious commodity." 


Atal 


Chapter III 


Kim’s Antecedents 


Kim was a child of the marriage of Annals 
Popen and Jennifer Popen. She was born at Sarnia, 
Ontario; OneJanuaryel!, se L9/ 5. 


The only evidence presented to the Inquiry 
as to the family background of Jennifer Popen and 
Annals Popen came from them either directly in their 
testimony or indirectly in the testimony of others as 
to what they had been told by one or the other of 
Annals Popen and Jennifer Popen. Like others before 
me to whom they had given information as to their 
backgrounds, I found the evidence to be of little 
value, particularly as it related to Jennifer Popen's 
family and life before her marriage to Annals Popen. 


I determined, however, that the purposes of 
the: Inquiry “did snotrrequir ey mestoxdirect: sfurther 
investigations to resolve the inconsistencies and 
contradictions revealed in that evidence. 


As to Jennifer Popen, I am prepared to 
accept that she was born in Jamaica. In one area of 
her testimony she said her date of birth was 
September 7, 1959, and that she had been thirteen 
years Old at the date of her marriage. Later she 
Said she was not sure of the year of her birth 
although she said her birth certificate shows it to 
be 1959. 


Medical reports and records produced upon 
the Inquiry, all presumably based on information 
given by her to the various persons preparing those 
reports and records ascribed a variety of ages to 
her. 


Drs samin EF. auumean, a tie tamlly <dOocecor, 
testified that on records of her admission to 
hospital her date of birth was shown as September 7, 
1957. 


Jy 


Dr. Singh, who examined Kim on various 
occasions, Pwretevasreport- dated Auguste31y.1975,.,in 
which he stated Jennifer Popen's age then to be 19. 


DrleSanesadse Curtin aspsychiathist-who 
examined or interviewed both Annals Popen and 
Jennifer Popen at various times, wrote a report dated 
March 19, 1976, in which he stated Jennifer Popen's 
age at that time to be 18. 


The pre-sentence report dated March 29, 
1976, to which the last mentioned report is attached, 
prepared by George Brouwer, a Probation Officer, in 
connection with the sentencing of Annals Popen 
Following his having been found guilty in the 
Provincial Court (Family Division) of the County of 
Lambton, upon the charge under The Child Welfare Act, 
states that Jennifer Popen was fifteen when she met 
Annals Popen in 1972 and when she married him in 
b9./ 3k 


Dre Curtinwin a subsequent» report daited 
September 26, 1977 stated Jennifer Popen's age then 
to be eighteen upon the basis of her birth certifi- 
cate which he said showed her date of birth to be 
September 7, 1959. 


A pre-sentence report dated December 19, 
1977 prepared by Mr. Brouwer, in connection with the 
sentencing of Jennifer Popen following her having 
been found guilty of manslaughter in connection with 
Kim's death, states that 


"Jennifer Angela Popen, nee Mair, was born 
in Kingston, Jamaica on September 7, 1959, 
according tos her, inch jcertet woatese tiie 
year of birth appears to have been altered 
on this certificate to read 1957. Her year 
of birth on her Jamaican passport is given 
as: 11957 ar 


That same pre-sentence report also contains 
the following statement: 


"For the preparation of this report we have 
experienced difficulties in gathering 
farcitaralvrin Eormaitelonsiomethesoflenderis 
background. There have been doubtful 
statements, changed statements by the 
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offender, and other conflicting stories 
which could not always be verified." 


Further as to Jennifer Popen's age, Annals 
Popen testified that he understood her to have been 
16 years of age at the time of their marriage. He 
said he was told this by a woman whom he described as 
Jennifer Popen's 'mother', but who probably was the 
aunt or foster mother with whose family she had 
apparently lived from a very early age. 


Some of Jennifer Popen's evidence tended to. 
confirm that that was Annals Popen's understanding 
and the basis for that understanding even though she 
Suggested that the aunt or foster mother had not 
known Jennifer Popen's age. 


A report dated December 12, 1977, prepared 
by Dn. SelwynoM. *Smith?,© aspsy.chilatristeowho-snad 
examined Jennifer Popen, which report is attached to 
the pre-sentence report dated December 19, 1977, 
states her date of birth to have been September 7, 
1959. That report then in reference to the marriage 
states: 


"Her aunt also presented a falsified birth 
certificate which stated that she was 16 
years of age." 


I have made this review of this area of the 
evidence not because I felt it necessary to determine 
Jennifer Popen's correct age, but simply to demon- 
strate the difficulty one has in trying to ascribe 
credibility to her evidence even as it related to her 
age. 


I am prepared to accept as correct that she 
was, by the standards of Canadian society at least, 
quite young when she married Annals Popen and when 
Kim was born. 


The same difficulty applies to any attempt 
to ascertain how Jennifer Popen lived in Jamaica 
prior to her marriage to Annals Popen. The only evi- 
dence really came from her directly or from others to 
whom she had made various statements. That evidence 
is fraught with contradictions, inconsistencies and 
uncertainties. 
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Jennifer Popen's evidence was that, when 
she was six years old, she lost her parents. I be- 
lieve she used the word "lost" in the sense that they 
deserted or abandoned her or placed her with a foster 
family. She said she lived with that foster family 
which she said included a woman whom she described as 
being her aunt. 


At one point Jennifer Popen said she 
thought this family was in some way related to Annals 
Popen. At another point she said she really did not 
think there was any such relationship, but if there 
were it would be a distant one. 


Jennifer Popen testified that the foster 
family, including some of her siblings, was made up 
of about thirteen persons. She said that from about 
the age of eight she was abused physically and 
sexually by her foster parents and others in the 
foster family. 


Jennifer Popen testified that she had given 
Dupehnetotavch Wideprmior) tomheremarrbageltro yAn nallss 
Popen. Her evidence places her age at the time of 
such birth as, variously, "over eleven" and "going on 
thirteen". Her evidence was that she had given that 
child to her grandmother and that the child was still 
living in Jamaica. In her evidence on September 27, 
1978 when asked how old that child was then, her 
reply was "I'd say seven". That would place the date 
Gfebirahaof thatachildein Mate 2:97.0vondginel99) ws vlicam 
not prepared to rely upon Jennifer Popen's vague 
evidence. 


It must also be noted that there was other 
evidence, as that of Mrs. Shirley Lo and Mr. Harold 
Carter, of the Society, that Jennifer Popen had said 
that theschiid borneto, hem imnyJamaicamhadwdiedei agin 
her evidence upon the Inquiry, Jennifer Popen acknow- 
ledged that she may have told Mr. Carter that her 
child in Jamaica had died and, that if she did, she 
had lied about it. 


Again I have cursorily reviewed these 
segments of the evidence not so much because of any 
need to establish definitely the circumstances of 
Jennifer Popen's life prior to her marriage to Annals 
Popen, but because it appears from the evidence of 
others upon the Inquiry that the life experience of a 
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person has considerable influence upon that person's 
behaviour as a parent, perhaps especially insofar as 
abusive acts towards his or her children are con- 
cerned. 


In her testimony, Jennifer Popen spoke of 
herself as having an uncontrollable temper. At one 
point in her testimony, she said that she had not 
confided in anyone nor had she received any medical 
Or psychiatric treatment in respect of her temper 
prior to Kim's death. She said she had seen doctors 
in Jamaica, but she could not remember the reason for 
such visits. She said she was not sure if they 
related to her uncontrollable temper. She said she 
had not consulted anyone in Canada about her temper 
until after Kim's death. 


In her testimony she said that after Kim 
had been returned to her home, and I presume she 
Meant the return on May 27, 1976, she had seen Dr. 
Stephen Gamula about her temper and the infliction of 
injury to Kim and had received some medication to 
help her control her temper. She said she took the 
pills as prescribed. 


However, Dr. Curtin in the report attached 
to the pre-sentence report prepared by Mr. Brouwer in 
March 1976, wrote of having interviewed Jennifer 
Popen on October 22, 1975 following her referral to 
him by Dr. Gamula. That referral may very well have 
been in connection with Jennifer Popen's temper and 
its manifestation. 


In her testimony, Jennifer Popen said that 
it was possible that she had injured Kim during a 
temper tantrum when she did not know what she was 
doing, but she cast doubt upon the likelihood of that 
possibility by saying that she always knew when she 
hit or slapped Kim. 


The pre-sentence report prepared for the 
assistance of the learned County Court Judge with 
reference to the sentencing of Jennifer Popen 
following her having been found guilty of man- 
Slaughter in connection with Kim's death contained a 
reference to Jennifer Popen having spoken of the 
death by suicide of one of her sisters and two of her 
Sstep-sisters. When asked about that during the 
Inquiry her response was 
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"Well, that's news, I am not sure of that, 
rinthat sothemway »1t* was:idone 2. Le could) 
you know, could have been accident as far 
as I am concerned." 


bupishesaidt gotcometoisay? that) she had. told the 
Probation Officer who prepared the pre-sentence 
report that two of the girls or women had taken their 
own lives, but she was not sure whether the third had 
died by accident or suicide. She claimed not to know 
the ages of those girls or women or if they were 
living at home at the times of their deaths. Her 
evidence as to the ages of the sisters in relation to 
her age and the dates of their deaths in relation to 
the date of her marriage to Annals Popen and the date 
OpsheKiegimmnlgriat Fomnto Canadiasisr abs onavagquelrand 
uncertain. 


Again I do not feel obliged to make any 
finding as to the truth or otherwise of any of that 
evidence. I think it does become of interest in 
considering the actions of others in relation to the 
subject matter ofthe inguiny and ttheirsfaidlure: to 
seek to ascertain some of the truth as to Jennifer 
Popen's background in their efforts to learn the 
source or cause of Kim's serious injuries and to whom 
their particular attention should be directed. 


Jennifer Popen testified that she did not 
have a great deal of difficulty in school and had 
advanced to Grade Nine and was going to Grade Ten at 
the same time. 


thet thiifte moi@annals) iPepenr praior “to his 
marriage to Jennifer Popen appears to have been quite 
uneventful. He was born in Jamaica on September 24, 
1939 and received a Grade Eight education there. He 
came to Canada in 1957. He has been employed in the 
laundry at St. Joseph's Hospital in Sarnia and in the 
construction industry. 


In 1972, Annals Popen returned to Jamaica. 
Onothat visit’ he» met Jennifer Popen. Jennifer 
Popen's evidence was that she had known him for about 
Six moniths*pritor “to-otheir marriages "*She=sald she 
knew him guite well and liked him, but that marriage 
to him was not really her choice and that she had 
married him because her "aunt" told her to. 


a 


Annals and Jennifer Popen were married in 
Jamaica in January, 1973. Jennifer Popen's evidence 
was that the marriage was solemnized in a church on 
varuary 135 E973: 


Jennifer Popen testified that after their 
marriage she came to Canada as a visitor and lived 
with Annals Popen in Sarnia for about six months or 
more. She said he was kind to her and it would seem 
that nothing of any significance occurred during that 
sixeimonth- visit. Sherdid@ttestify» thatuat ‘chatmtimne; 
she did not know if she wanted to remain in Canada or 
not. She said she then returned to live in Jamaica 
for two or three months after which she came to 
Canada in 1974 to live with Annals Popen. I gather 
Annals Popen had remained in Canada during Jennifer 
Popen's return to Jamaica. 


Another example of the difficulty one has 
in considering the evidence of Jennifer Popen arises 
from her answer as to whether or not Annals Popen was 
working during the period of her visit of six months 
Or so to live with him in Canada. Her answer was "I 
think he was -- I don't remember." 


There does not appear to have been any 
particularly striking feature in the life of Jennifer 
Popen and Annals Popen together in Sarnia prior to 
Kim's birth. Jennifer Popen did testify that Annals 
Popen had a problem with alcohol, but I gained the 
impression that that, if it was in fact a problem, 
did not arise until after Kim's birth. 


Neither Jennifer Popen nor Annals Popen 
testltived as “to the*veffect, ‘1 fo dany),! upon *theareiimte 
together of the situation recorded by Mr. Carter as 
his personal observation that Annals Popen had 
"numerous extended families residing constantly and 
always within his own location" whereas Jennifer 
Popen, "on the other hand, present[ed] a rather 
isolated person," who had stated she was not liked by 
her husband's family or the extended families by the 
name of Kameka, who, according to Mr. Carter were 
numerous in the area of Sarnia. 


From my observation and assessment of 
Jennifer Popen and Annals Popen as they testified 
upon the Inquiry and upon the impression I gained of 
them from the testimony of other witnesses as to 
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their observations and assessments of Jennifer Popen 
and Annals Popen as individuals and in their marriage 
and as parents, with particular reference to the mat- 
ters before this Inquiry, I concluded that Jennifer 
Popen was the dominant partner in the marriage and in 
the care of Kim. 


I think Annals Popen was a passive, docile, 
almost plodding partner, yet he must have known, at 
least to some extent, that his wife was abusing Kim. 
Whether from fear of losing his wife or alienating 
Her, wASeea La enothing “tos protectiak mm: hs sarestey sire 
appears to have done everything in his power to 
assist Jennifer Popen in covering up her abusive 
treatment of the baby. 


Dre Batt eisettieisit faved? that! piensta’ Eamily 
Situation where one parent has "the potential to 
abuse" and the other has a passive personality, abuse 
may well occur. The Popen family fitted this pattern 
completely. Annals Popen's conduct was a tragic 
instance of passivity and wilful blindness. 


Jennifer Popen, despite her youth and 
despite any psychiatric, psychological, mental or 
emotional disorder from which she may have suffered 
at any time, including the times of her attendances 
to testify upon the Inquiry, appeared to me to be a 
person quite capable of creating, relating and main- 
taining elaborate stories and deceptions. She had a 
furthercefacility of, amendingiiany. istory i1f0 shesstelut 
she had been or was about to be caught up in a lie. 
I feel that she demonstrated or admitted that capa- 
bility and that facility as she testified. At- other 
times it seemed that when she knew she was found out 
she brazenly admitted that she had lied. 


Jennifer Popen seemed to have a further 
Facility almost to toy or play with or tease various 
counsel and myself upon the Inquiry. It seemed that 
on several occasions she would ask for what I felt 
was unnecessary clarification of some detail or part 
of a question that was put to her, seemingly indi- 
cating that she was prepared to answer, but then when 
the question was rephrased or clarified either she 
announced an inability to remember the subject matter 
of the question or she adopted some similar device to 
avoid answering the question. The professed inabili- 
ty to remember was sometimes employed by her without 
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any adornment. In the end her cloak of professed 
failure to remember became transparent. 


On other occasions Jennifer Popen's answers 
were vague, confusing or unintelligible. Sometimes 
two or more of those adjectives could be applied to 
One answer however short it may have been. 


Jennifer Popen seemed to me to have an 
ability to be quite intuitive or perceptive as to how 
certain events would develop. For example, if she 
was honest in this area of her testimony, and I am 
not prepared to find that she was, she seems to have 
been uncannily accurate in her assessment of the time 
at which the Society would return Kim to her home. 


Jennifer Popen seemed also to have an 
ability to deceive, exploit or manipulate others to 
her own advantage. These were persons who appeared 
to me by their very nature to be honest, trusting and 
decent persons who wanted to be helpful to Kim and 
her parents and who wanted to believe that others, 
particularly Jennifer Popen, were honest, good and 
decent people guilty of no crime or offence. Mrs. 
Catherine Rose Maughan, a volunteer worker with the 
Probation Services of The Ministry of Correctional 
Services, was one such person. 


All in all I found Jennifer Popen to be 
less than honest. She was a devious and unreliable 
witness. 


There was some suggestion in the evidence 
upon the Inquiry to suggest that Annals Popen had a 
problem with alcohol. I am not at all satisfied that 
that 1s so, nor am I satisfied that if he did have 
any sucheprobhemeltahadtany bearing suponeKines 
injuries and death. 


Jennifer Popen testified that Annals Popen 
was drinking, presumably to excess, from the date of 
Kim's birth in January, 1975 until August, 1975 when 
the Society obtained custody of Kim following her 
admission to hospital with severe injuries. She said 
he drank mostly on weekends and did not drink much 
during the week because he had to go to work. She 
Said that on occasion he became so intoxicated that 
he could not on the next day remember what had 
occurred during the period of his drinking. 
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Annals Popen, in his evidence, denied that 
he was a heavy drinker, but he did seem to acknow- 
ledge that he did drink on weekends and sometimes to 
the extent that he could not remember what he had 
done while drinking. That evidence is consistent 
with what was presented to the Provincial Court 
(Family Division) of the County of Lambton, in early 
1O7beduringe the “trialor the "charge under The -Child 
Welfare Act. But, as I have indicated earlier, I 
would be inclined to be doubtful of it because of my 
assessment of Annals Popen as a man easily persuaded 
Or anxious to accept such suggestions from his wife 
and because of Jennifer Popen's evidence as to the 
episode involving the thrown slipper which seemed to 
loom large in Annals Popen's admission of guilt upon 
that charge. 


There was no evidence that even that 
Suggested problem with alcohol continued beyond that 
period of Kim's being in hospital in September, 1975. 
Apparently Annals Popen decided then to stop drinking 
and, perhaps with the assistance and encouragement of 
friends such as Douglas Vanderberghe, was able to 
persist in that decision. 


In her evidence Jennifer Popen acknowledged 
that she had told "stories" to the doctors who were 
attending Kim, that is "stories" as to how Kim had 
suffered the injuries. Similarly she acknowledged 
that she was less than honest with Annals Popen when 
she described to him the way in which he had, accord- 
ing to her "story" to him, injured Kim while he was 
under the influence of alcohol and had thrown a 
Slipper which struck Kim. 


Jennifer Popen also acknowledged that, in 
discussions with the Society's personnel and others, 
she had denied that she inflicted any injury upon 
Kim, injuries which in her evidence upon the Inquiry 
She acknowledged were inflicted by her. 


Those then in very general terms were the 


immediate antecedents of Kim as I found them to be 
upon the Inquiry. 
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Chapter IV 
The Life of Kim 


This Chapter of the Report describes in 
very general terms the life of Kim and a number of 
significant events therein. The following Chapters 
shall deal in some detail with various periods of 
time in Kim's life and the events in those periods 
and shortly thereafter. 


Kim was born in Sarnia, Ontario, on January 
11, 1975. Her parents were Annals Popen and Jennifer 
Popen. 


OneMar chr? 24401 97> Abate Bhiemag eFioiteiewo 
months, Kim was admitted to St. Joseph's Hospital, 
Sarnia with a transverse fracture of the upper left 
humerus with displacement. She was also found to be 
suffering from an infection of the upper respiratory 
tract’. 


Dr. Malcolm D. Thorp was the physician who 
admitted Kim to hospital. Dr. Brian Edward McCrudden 
was the radiologist who took X-rays and prepared a 
report. Hospital records indicate that Drs. William 
A. Woods, S.S. Lota and S.F. Jumean had responsibil- 
ity as attending physicians. Dr. Singh was the pedi- 
atrician who was consulted and who prepared a report 
indicating his (suspicion that @Kim Gwas@assvvctimnoe. 
child abuse. 


Thus as early as March 22, 1975, when Kim 
was two months old, a well qualified person with 
professional training and experience had expressed a 
Suspicion of child abuse and from that day forward 
that recorded expression of suspicion was available 
to all who were responsible for the care and pro- 
tection of Kim, especially the Society to whom a 
report of suspected abuse of Kim was made on June l7, 
1975, in whose care and custody Kim was placed by her 
parents ‘on’ August 31, 1975vand in whose carejand 
custody she remained by virtue of an order of the 
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Provincoalacourt. CPamilysDivision)p.ofuthe” County -of 
Lambton, until her death. 


Dr. Singh directed that the social worker 


employed by the hospital investigate the matter. 
That social worker was Mr. Khattab. 


On April 3, 1975, Kim was discharged from 
hospital. Dr. Jumean signed the discharge document 
as attending physician. 


On April 28, 1975, -atysibhetage loft whned 
months, less than four weeks after her prior dis- 
charge from hospital, Kim was again admitted to St. 
Joseph's Hospital with a provisional diagnosis of 
dehydration and high temperature. Dr. Jumean was the 
attending physician. There was a primary diagnosis 
of bronchitis and a secondary diagnosis of diaper 
rash. The case history, signed by Dr. Jumean, says 
"The child has been admitted with upper respiratory 
infection for further investigation and treatment." 


On May 2, 1975 Kim was again discharged 
from hospital. Dr. Jumean Signed the discharge 
document. 


At some time before August 31, 1975 when 
Kim was less than eight months old, perhaps in June 
or July or August, 1975, Kim and her mother were seen 
in a shopping mall in Sarnia by Mrs. Betty Louise 
Hewitt. Mrs. Hewitt is a registered nurse who was on 
duty, as Acting Head Nurse, in the children's ward of 
St. Joseph's Hospital while Kim was in the ward in 
Marnchiscand Appl, 29.75%, (Sheerecognizedethe .child)cand 
mother. She observed that Kim's face was bruised and 
her eyes blackened. 


In June, 1975, Dr. Jumean, physician to the 
Popen family, telephoned the Sarnia Police Force to 
report his suspicion that Kim had been abused. As I 
will discuss in greater detail in later portions of 
the Report, I am satisfied that on June 6, 1975, 
Dr. Jumean had examined Kim at the request of a 
relative of the Popen family, who was concerned for 
her well-being and who feared she had been mistreated 
and so brought her to Dr. Jumean's office. I believe 
that it was Mrs. Fay Popen who brought Kim to Dr. 
Jumean. Dr. Jumean testified that he recorded the 
visit as follows: 
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"Baby - multiple bruising of the arm, the 
face and the lower left region" and 
"possible battered syndrome." 


Dr. Jumean testified that he telephoned the 
police that day. .«Thiesevidence sof sStal fesengeanre 
James Allan, of the Sarnia Police Force, was that the 
telephone call was received by the police on June 16, 
1975. In all the circumstances, I prefer the evi- 
dence of Staff Sergeant Allan to that of Dr. Jumean 
as to the date on which the call was made to the 
Sarnia Police Force. 


Oni mune ley, .0i9 75S. so Tarcesy,.Goimnis.G atbele 
Christopher Gander, of the Sarnia Police Force, 
attended at the Society's office. He spoke to Mrs. 
Audrey Dick,.an intake worker, to inform the Society 
that the Sarnia Police Force had received a report of 
suspected abuse of Kim. 


Mrs. Dick promptly arranged for Mrs. Sandra 
Saul, another intake worker, and Mrs. Winona Hoad, a 
volunteer worker with the Society, who was also a 
qualified nurse, to accompany Police Constable Gander 
to visit the Popen home to investigate the report. 


On June 17, 1975, Mesdames Saul and Hoad 
and Police Constable Gander located Kim in the care 
of a relative, the same relative whose comments had 
led Dr. Jumean to telephone the police. 


When Kim was examined on June 17, 1975, by 
the Society's workers, there was little, if any, 
appearance Of any injury or abuse to her. However, 
the circumstances preceding and surrounding the 
examination and the immediately subsequent conduct of 
Kim's parents were such as to cause Mrs. Saul to 
report directly and immediately to her supervisor in 
the Society, Mrs. Mabel Harvey, Supervisor of the 
Family Services Department. Mrs. Harvey accepted 
Mrs. Saul's recommendation that the whole matter of 
Kim's care merited prompt and continuing attention by 
the Society. Mrs. Harvey assumed direct personal 
responsibility for the further processing of the 
matter within the Society and assignment of the 
responsibility to a long term worker. 


It is clear that Mrs. Harvey did not cause 
a file to be opened in the Society with reference to 
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Kim, nor did she assign responsibility for the 
Management of the case to any of the Society's 
workers at that time. 


There is evidence to suggest that there 
were telephone conversations between members of the 
Sarnia Police Force and the Society's workers, with 
reference to Kim, between June 17 and August 25, 
1975. That evidence is not of much assistance 
because it is vague as to the parties to and the 
content of those conversations. 


While testifying upon the “Inquiry, Dr. 
Jumean produced from his records a card upon which he 
recorded various attendances upon or in relation to 
Kim. The notes were virtually indecipherable, even 
by Dr. Jumean. It may have been lack of clarity of 
those notes which led Dr. Jumean to testify initially 
that he saw Kim on June 6, 1975 and that day tele- 
phoned the Sarnia Police Force. The notes make no 
mention of any telephone call and do seem to me to 
indicate the visit was on June 6, but they might 
indicate it was on June 16. As I state later in the 
Report I am satisfied that the visit was on June 6, 
1975. The notes indicate another visit on June 19, 
1975. Dr. Jumean said that visit was by Jennifer 
Popen. He said that visit resulted from the earlier 
visit when he saw Kim. He said he telephoned 
Jennifer Popen and asked her to come to his office. 
He said he wanted "to find out what's going on." 


There is also some evidence to the effect 
that on August 29, 1975, Mrs. Harvey discovered that 
she had not had a file opened and had not assigned 
the case to any of the Society's workers. I do not 
recall any evidence to suggest any incident which 
would have brought the matter to Mrs. Harvey's 
aveentaoneror IiInd JOnwAUGUSET 2975'S ho7 5. a August aZo, 
1975 was the Friday preceding the Labour Day weekend. 
It was the last normal working day for the Society's 
staff before the long weekend. If Mrs. Harvey did 
make that discovery on August 29, 1975, it was indeed 
an event of surprising coincidence. 


The coincidence arises because on Sunday, 
August 31, 1975, Kim, when eight months old,- was 
ada idmradmiitvedmtro “Ssitceslose'ph sho sps talaisipa 
patient. 
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Upon: that admission she was brouniarecompe 
suffering from bruises to various limbs and other 
parts of her body. An X-ray taken in connection with 
that admission revealed a recent fracture of the 
lower end of Kim's left humerus within the elbow 
joint in addition to the healing of an earlier mid- 
shaft fracture of the same bone. Another concurrent 
X-ray revealed healing fractures of two ribs. The 
medical evidence was that those fractures of the ribs 
had occurred three or four weeks prior to the taking 
of the X-rays on September 1, 1975. 


In his report following his examination of 
Kim upon that ‘admission ito hospi talheprs Samgnh 
expressed and recorded a diagnosis of "Battered child 
syndrome." 


Dr. “Singh Mmmeferred the imatit ererboamus 
Khattab, the hospital social worker, for investi- 
gat Lon. 


The Society and the Sarnia Police Force 
were informed of Kim's admission to hospital. Mrs. 
Dick of the Society and police officers attended at 
the hospital on August 31, 1975. 


On August-31//21975;eKim!siipanrentssrsignedua 
form of agreement or consent prepared by Mrs. Dick 
placing Kim in the care and custody of the Society 
for one month. 


At about the same time a file on Kim's case 
waS Opened in the Society. Responsibility for the 
handling of the case and file was assigned to Mr. 
Carter. 


On September 5, 1975 Kim was discharged 
Erom- hospital tand -tntomithe: care of Gheivsocres. 
pursuant to the agreement or consent signed by her 
parents’ ‘on August! 317° 1975s "=The Society placedwekK im 
with foster parents. 


At about that time the Society prepared an 
application to the Provincial Court (Family Division) 
of the County of Lambton seeking an order declaring 
Kim to be a child in need of protection and granting 
wardship of Kim to the Society. That application was 
Made pursuant to The Child Welfare Act. 
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Sime Omitober at 69.0"ls9:75: .eConsitvab Le~ Barnny 
Wyville of the Sarnia Police Force laid an infor- 
mation against both Annals Popen and Jennifer Popen 
al Vena seid tethevyerdmdtiandesto! protect) Kimicin 
contravention of The Child Welfare Act. That infor- 
mation was originally presented in the Provincial 
Court (Criminal Division) of the County of Lambton. 
It was later determined that that Court did not have 
jurisdiction in the matter and the information was 
then epre'senited) jin, @tire- Provanctal-Court «(Family 
Division) of the County of Lambton. 


After some lengthy adjournments the appli- 
cation of the Society and the prosecution of Kim's 
parents under The Child Welfare Act were finalized in 
February and March, 1976. 


In February, 1976, Police Constable Wyville 
and PoljicesConstableiPauh Charnltonvot ethhelSGaiin ia 
Police Force visited the Society's offices to discuss 
the matter. There was discussion of the plea of 
guilty by Annals Popen in respect of the charge under 
section 40 of The Child Welfare Act and of the with- 
drawal of that charge against Jennifer Popen. 


Mr. Carter of the Society testified that he 
was concerned as to the effect of that plea and 
withdrawal upon the application of the Society for 
wardship of Kim. The police officers were concerned 
about the suggestion that in all the circumstances 
Kim might be returned to her parents. As a result 
the two police officers, Mr. Carter and Mrs. Mary I. 
Kirby, another of the Society's workers, spoke with 
Mrs. Harvey and expressed great concern for Kim's 
safety if that were to occur. 


Mrs. Harvey's response to that concern was 
that Kim was going home. Mrs. Harvey's response was 
made even after Police Constable Wyville expressed 
Ehesvopindon; seeralys=prophetieclin’the result, that if 
Kim were returned to her parents she would be in her 
grave in three months. Kim died on August ll, 1976 
less than three months after her return home on May 
Dis LO8 6. 


On February 23, 1976, Annals Popen, who had 
earlier pleaded not guilty, entered a plea of guilty 
to the charge against him under section 40 of the The 
Child Welfare Act. He was remanded to March 29, 1976 
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for sentence. A pre-sentence report was ordered. 
The similar charge against Jennifer Popen, who had 
pleaded not guilty, was withdrawn. Mr. Edward 
Hibberd, Assistant Crown Attorney for the County of 
Lambton, appeared on behalf of the Crown and Mr. 
William F. Higgins appeared on behalf of both Mr. and 
Mrs. Popen. Mrs. Harvey was present on behalf of the 
Society. 


One ebruawye vie. 9 ornate aap ined ton 
brought by the Society under The Child Welfare Act 
was heard. An order was made finding Kim to be a 
child in need of protection. Wardship of Kim was 
granted to the Society for a period of six months. 
The application was heard by His Honour Judge Q. L. 
Nighswander who had heard the prosecution of the 
parents under section 40 of the The Child Welfare Act 
on February 23, 1976. Evidence presented upon that 
prosecution formed part of the evidence upon the 
Society's application. 


The application was presented by Mrs. 
Harvey on behalf of the Society. The parents were 
represented by Mr. Higgins and Mr. Ian Harvey of his 
office. The material relied upon by Mrs. Harvey in 
her presentation had been collected and prepared by 
Mr. Carter to whom Kim's file, I find as a fact, had 
been assigned effectively in September, 1975. The 
Files of the Society would seem to indicate an 
earlier assignment of the case to him -- perhaps as 
earhby ass June 19:7. (2975. 


On, February 25,0 1976; after “thes conclusion 
of the hearing of the Society's application for ward- 
Ship Mrs. Harvey orally informed Mr. Carter that she 
was relieving him of responsibility for management of 
Kim's case and that she was asSigning responsibility 
for such management to Mrs. Lo. 


OnMarch™297) 19767 followingshissconvictron 
on!’ February 237.197 67, GAnnals»Popen=waisiepl aced ron 
probation for a period of one year on various terms. 
The pre-sentence report presented to the Court was 
accompaniedebyrrar reports tromeprs Curtin, Bwhlotthad 
interviewed Annals Popen on three occasions. Because 
of my view of the relationship between Annals Popen 
and Jennifer Popen in their marriage it seems to me 
to have been a Significant fact that Jennifer Popen 
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was present with Annals Popen at all three of those 
interviews. 


The pre-sentence report was prepared by 
Mr. George Brouwer, who was aSSigned to supervise 
Annals Popen's probation. In that supervision Mr. 
Brouwer was assisted by Mrs. Maughan. 


Mr. Brouwer asSigned duties, particularly 
the duty to visit the Popen home, to Mrs. Maughan. 
Thus Mrs. Maughan was in that home on various 
occasions between March 30, 1976 and Kim's death on 
August ll, 1976. She became aware of some dissatis-— 
faction expressed by Jennifer Popen as to the manner 
in which Mrs. Lo, of the Society, was performing her 
duties or functions in relation?to Kim and her 
Darenvs. 


About May 7, 1976 a meeting of some of the 
Society's personnel was convened to determine when 
the decision, already made and announced by Mrs. 
Harvey, to return Kim to her parents was to be imple- 
mented. The only point at issue was whether the 
return of Kim to her parents should be effected be- 
fore or after the birth of another child to Jennifer 
Popen, which birth was expected to occur in July, 
1976. There was no discussion as to whether the 
basic decision to return Kim to her parents was a 
correct or appropriate decision. As a result of that 
meeting it was decided that Kim would be returned to 
her parents on May 27, 1976, well before the anti- 
Cipated birth of the next child. 


In the earlier stages of the Society's 
wardship of Kim, Annals Popen and Jennifer Popen had 
been allowed to visit with Kim at the Society's 
offices. In Aprii, 1976; in preparation for Kim's 
return home, Kim was taken to visit her parents in 
their home, but those visits apparently led to some 
problems with Kim in the foster home. As a result, 
those home visits were discontinued about the end of 
Apriy, 419°/o% 


On May 27, 1976, Kim was returned to her 
parents' home. 


Mrs. Lo continued to visit the Popen home 
after May 27, 1976. She made several visits there 
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between May 27, 1976 and August 11, 1976, the date of 
Kim's death. 


On July 6, 1976, Jennifer Popen gave birth 
tos anothernichind, > ansonme Kamres Jennifer Popen 
returned to the family home with Karie a week later. 


As a result of Karie's birth The Lambton 
Health Unit again became involved with the Popen 
family. Mrs. Elizabeth Kuly, a registered nurse with 
The Lambton Health Unit, visited the family's home on 
Augustal0)je L976 ang connec tione-wubh thes icancmo Emarne 
new baby. 


Mrs. Lo was apparently favourably impressed 
by developments within the Popen household, particu- 
larly, it would seem, as they related to Kim follow- 
ing her return home on May 27, 1976. 


Ont Jil yv23y 1.97,6,0Mcs.) Lo, advised Wenniter 
Popen that the Society would not seek any extension 
of the six month term of wardship of Kim which had 
been=gnanteds ony bebruany 255 197.6. yPMrseephos itu nener 
advised Jennifer Popen that the Society would not 
even seek an order to permit the Society to supervise 
Kim's care in her home. Apparently Mrs. Lo felt the 
Society was prepared to permit the order of wardship 
Simply to expire by mere effluxion of time on August 
24, 1976. 


Ons JUdly 2670197677 just threes daysiakater, 
Mrs. Lo became concerned about the situation in the 
Popen household. she consul tedeMriswe Harvey: A 
decision was made that the Society would apply to the 
Court for an order under The Child Welfare Act that 
Kim remain under the supervision of the Society. 


Mrs. Lo advised Jennifer Popen of that 
decision in the evening of July 26, 1976 and she 
advised Annals Popen of it the next day. Mrs. Lo 
delivered to each parent a notice that the applica- 
tion would be heard in the Provincial Court (Family 
Div io ikon) nofathes Count yeofmbamnbton;, sony Angus te4sg 
1976s 


Mrs. Lo arranged with the parents that it 
was not necessary for them to attend Court on August 
4, 1976 as the Society would be asking that the 
matter be adjourned and that she would advise them of 
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the date to which hearing of the application would be 
adjourned. 


OneAugust AVAL oOyiooMrey Loh visited vthe 
Popen home for the last time prior to Kim's death and 
advised Jennifer Popen that the Society's application 
for an order for the Society's supervision of Kim in 
her home would be heard on September 13, 1976. 


On August 8, 1976, Mrs. Maughan visited the 
Popen home for the last time prior to Kim's death. 


Kim died on August 11, 1976. She was dead 
when Jennifer Popen brought her to Sarnia General 
Hospital. She had suffered a variety of injuries 
which are described in detail by Dr. Patodia in his 
report of the post-mortem examination he made on 
Pugust, 12791 9:16 pursuant fto thewdirection of Coroner 
Dr.eke Ds Mackinlay. 


On September 18, 1976, Jennifer Popen and 
Annals Popen were arrested. Both were charged with 
manslaughter contrary to section 217 of the Criminal 
Code of Canada. The preliminary hearing was begun on 
June 15, 1977, was continued on June 16, 1977 and was 
completed ion August ell, 1977.25 Both Jenna fervPopen 
and Annals Popen were committed for trial by a court 
composed of a judge and jury. 


Phat itrval began jon November 29,- 1977 in 
the Court of General Sessions of the Peace at Sarnia. 
Both Jennifer Popen and Annals Popen pleaded not 
Gaie vis OnaDeicember 5Sipel9dd4 aur ing athe traadl 
Jennifer Popen changed her plea to guilty. On 
December 9, 1977 the jury found Annals Popen guilty. 


Both were remanded for sentence and a 
pre-sentence report was ordered. On December 21, 
1977, Jennifer Popen was sentenced to imprisonment 
for a term of seven years and Annals Popen was 
sentenced to imprisonment for a term of one year. 


In June, 1981 the appeal of Annals Popen 
from his conviction was heard and allowed. The con- 
viction was set aside and a new trial was ordered. 


In December, 1981 Annals Popen appeared for 


that new trial in the Court of General Sessions of 
the Peace at Sarnia. At the conclusion of the 
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presentation of evidence tendered by the Crown 
Attorney and upon the motion of counsel for Annals 
Popen, His Honour Judge Chester Misener directed the 
jJugy tlofréturnad verdict som Not Cuil ieee) Cue) Uiny 
did return such a verdict. Annals Popen was 
discharged. 
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Chapter V 


Kim’s Admission to Hospital 
on March 22, 1975 


This is the first recorded incident of 
Bayuway fcCOMRIM. = Pt issalsostheliirst otame tatowhich 
anyone expressed the possibility that Kim was a 
victim of abuse and a battered baby. 


Following her release from hospital shortly 
abtersherne birth jin January, 975, Dre dumeanwsawekim 
OMe Om aGiye t6r,2b.98/ Dye She was well. There was 
nothing unusual noted by Dr. Jumean. 


indwheiretitiesiC iinonyuaup Oo nattihase Laiquatmye, 
Jennifer Popen acknowledged that she had caused all 
of the injuries to Kim noted in this section. I am 
prepared to accept that acknowledgement as being 
CeuUe. 


In later areas of her testimony upon the 
Inquiry, she asserted that these injuries were "an 
accident." She said that Kim had fallen from her 
chair. I do not accept that later testimony as being 
the truth. 


Drie Thorp: was -bn attendance in the 
emergency department at the hospital when Jennifer 
Popen brought Kim to the hospital. An Emergency 
Entrance Report was prepared and on March 23, 1975, 
Dr. Thorp prepared and signed a "History Report." 


These documents indicate that at that time, 
Jennifer Popen reported to Dr. Thorp that she had 
found only that day that Kim cried when her left arm, 
which Dr. Thorp said seemed to be "flail", was 
touched. They do not indicate that Jennifer Popen 
gave any report of an accident involving Kim. 


Dirty. sthioripmMicare full yeqex amummed> eK im for 
bruises. He found only two small very minor old 
bruiseswonithe slowervleftsching) Oty find @it-tnterest— 
ing that the history prepared pyi@orceiihonp matt ien 
continues as follows, 
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"There was no break in the skin, no signs 
of (cigarette burns, fetcr- 


It seems clear to me that Dr. Thorp had some concern 
as to the welfare of Kim and the possibility that she 
had been abused. If he did not have such concern 
then there would appear to be no reason for him to 
have made reference to "no signs of cigarette 
DUNS .., 


The diagnosis was that Kim's left humerus 
was fractured. An oblique fracture was shown on 
aa GaAys 


Dr. Thorp testified that he questioned 
Jennifer Popen and "[got] two or three different 
Stories inside a few minutes." He said that by 
reason of Kim's age and development and the type of 
injury the matter was "extremely suspicious." So he 
had inquired as to whether Kim had fallen or had been 
liited son ~grabbeduby esomeones i wiherrspostionyor nthe 
Emergency Entrance Report signed by Dr. Thorp records 
"no history fall." He testified that Jennifer Popen 
gave conflicting stories as to where Kim slept ina 
proper crib or in a dresser drawer used as a crib, 
and it had fallen. He continued 


nAll esorts of ystorlesi7 ayouwdsgqust ,coumlbdmiat 
follow it so fast, she talked fast and 
there was different stories, she was 
jabbering away and nervous, apprehensive 
and ssononi.7 


The history prepared by Dr. Thorp made 
reference to some concern expressed by Mrs. Hewitt, 
Head Nurse, that Kim seemed to resent having her legs 
lifted. So X-rays of the spine and femurs were 
ordered. 


To use his own expression, Dr. Thorp was 
merely "covering that particular day" for Dr. Jumean. 
He said Dr. Lota was Dr. Jumean's “locum tenens." So 
he informed Dr. Lota of Kim's admission to hospital. 


Tire; Hes tory iRheporterbeansita rotation, to 
bnGdlcatenmthate al Icon you Vile waisigobriepareds ior 
Dr. Jumean. Presumably that copy was delivered to 
niemt-orahivser pf tree’. 
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Dr. Singh was requested to examine Kim. He 
Said he was called by Dr. Thorp. The consultation 
fonmeaqdatedaMarchs«25;,; 197 5nappearsatorbe esigned «by 
Dr. Botagaspthewattending doctor.e .Dr.«/Singhiwas 
aware that Dr. Jumean was the family doctor, but was 
oMivacationsand-Dri... Thorp was -"covering™ for. +hims 


Pn themportwonl of. ttheticonsul tata om cform 
above the signature of Dr. Lota, in part, the reason 
for sthewmnequesit -fonkconswltabronsis -given “as? 
Batter Baby syndrome." I take that to mean there was 
some question or suspicion in the mind of the writer 
that Kim was an abused child. 


Du Eounghy exaninedeki ms ons Marchi267,e19 Jor 
in nissown handwrictringuethatwday; he iset) forth his 
findings on the consultation form. Amongst what he 
cited under the heading "Impression" was "3) Battered 
child syndrome" and amongst what he cited under the 
heading "Suggest" was "4) ask social service worker 
to look into this family environment." 


OnyMarchie2y, wb9o15, brat inghehadipreparedia 
typewritten report upon that consultation. 


Thiatmtypewr 1titen cnepont. cha ties that 
Jennifer Popen reported to Dr. Singh that Kim was 
crying, that Jennifer Popen wanted to change Kim's 
clothingMandeiun sopdoangetound) thatsKim's left arm 
was quite stiff, and that when Jennifer Popen tried 
to straighten it she heard a click and then brought 
Kim to hospital. 


Under the heading of "Impression" Dr. Singh 
wrote "Questionable battered child syndrome" and then 
continued: 


"It is extremely unusual to break a solid, 
long bone such as the left humerus, on just 
byl changingrithes cha lds thandyisac)..erethis 
family should be investigated by first, a 
service worker for the environmental and 
social status the family lives in." 


Dr. Singh described ‘the fracture votiehe 


left humerus’ as 'a’severe “transverse fracture with 
displacement. 
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In his testimony upon the Inquiry Dr. Singh 
Said that "questionable child abuse syndrome" was 
entertained because Jennifer Popen's story as set 
Forth in. the: history-was “very, very unusual? = “on 
the basis of his training and experience he formed 
the opinion that that story was not compatible with 
the injury which Kim had suffered. 


Ine Drees Singh’ssopinion S™severe®? for ceor 
strong compact force or a violence could cause that 
SOrTrte of fracture on -a. Vong? bone vom that Vewzenes oat 
take that to mean such force or violence would be 
required to cause such a fracture. 


Dr. Singh's typewritten report was another 
instance of eerily accurate prophecy. He wrote: 


"I would strongly suspect that the battered 
child syndrome is present and if we do not 
protect this child at the present stage, 
she might end up with a fractured skull or 
some other fractures later on in her life." 


That typewritten report indicates that 
copies were prepared for Dr. Jumean and Dr. Lota who 
Dr. Singh understood to be in partnership. Dr. Singh 
Said another copy would have been placed on Kim's 
chart at the hospital. 


Dr. Singh testified that he asked Dr. Thorp 
to refer the case to the hospital's social service 
worker, Mr. Khattab, to investigate the environmental 
and social status of the family and to "give us a 
feedback on the circumstances the family lives in." 
Des Singh didonot. texpect> to Freceirve “anyvor touch 
"feedback" which he felt would go to the family 
physicians, Doctors Thorp and Jumean. 


Kim was discharged from hospital on April 
3,°1975.. 1 The. discharge’ note-was ‘tothe effect that 
She was found to have a fractured left humerus 
Sfoldowingvas tall.” SfhatowasssiIqnedeby spr. "Jumean. 
That explantory statement is not in keeping with the 
facts as shown by the evidence given upon the 
Inquiry. 


Dr. Jumean testified that he had not seen 


Kim during that period of hospitalization. He 
acknowledged that his office had received copies of 
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EepoL tel romeDr o-Thonpirana=Dr.i-Singh;,butethat he.had 
not reviewed them at that time but did so "when the 
SEOLY BUOe SnOWN.|. ser cola .not elaborate upon..that, 
but I presume it was after Kim's death, perhaps as 
late as when the parents appeared for trial in 
December, 1977. 


Dr. Jumean testified that he had not re- 
viewed Kim's case history or the earlier reports with 
reference to her admission to hospital on March 22, 
1975, when he admitted her to hospital later in 
Apraidweehod Sie He ctestdefted. thats -inesApr ly al 9915) he 
made no observation of child abuse in respect of Kim. 
He testified that he had not reviewed Kim's file 
because he relied on Dr. Lota to draw his attention 
to anything "out of the ordinary...and unfortunately 
eawasmne «2 


Mr. Khattab testified that he first became 
aware of Kim in March, 1975. As he put it: 


"It was referred to me from the children's 
ward at the hospital at that time just to 
talk with the mother because the child was 
in the hospital at that time with some 
twisted arm." 


He said he was aware that Kim had suffered a 
fractured farm..» The ‘supposed salimittation;«"gust) to 
talk with the mother", is not in keeping with the 
facts as shown by the evidence given upon the 
Inquiry. 


Mr. Khattab: testified that on March! 32h, 
1975, he had spoken to Jennifer Popen who claimed 
thatursihe jwais schangil ngi Kilmeand sts happened «by 
chance." He testified that Jennifer Popen seemed 
very innocent, that he believed her and accepted her 
explanation and that the case was not reported to a 
children's aid society or Crown attorney. 


I had the impression that Mr. Khattab could 
not believe that anyone could punish a two month old 
child.,aHeswsaid: 


"I feel that she [Jennifer Popen] is a 


responsible mother and I have no doubt -- I 
cannot suspect that this happened as an 


a 


abuse, but it can be a chance as she 
stated." 


Mr of Kivertita biste sta ia Sanwa ataiverine dad iro 
information concerning "the battered child syndrome" 
and he seemed to indicate that as it was not within 
his speciality originally he did not care to apprise 
himself of it. That seems to me to be a startling 
admission of wilful blindness or ignorance. 


Mre = Khiatitab test rived st hatenetina d tnot 
really been instructed by anyone as to the purpose of 
his involvement, but he did say that he spoke with 
Dr... Singh, ~who “told ithimiithat Kim-2had satitened an 
unexplained injury and askedthim to ‘look into (the 
family background. He said he told Dr. Singh he had 
spoken to Jennifer Popen and that he believed her 
when she said that "this has happened by accident." 


Dre. .1Saan'dh Ate sitiict ted titace merih-ad Sioe 
received a report from Mr. Khattab and had not 
discussed the matter with him until Kim's admission 
to hospital in August, 1975. 


I prefer the evidence of Dr. Singh to that 
of Mr. Khattab in that area. I am satisfied that Mr. 
Khattab knew why the matter had been referred to him 
and what was expected of him. If he was in any doubt 
he hadi access to -Kim'"s thospital *frle -ineluding Da. 
Singh's report recommending referral to the social 
worker and thus could easily have learned what was 
expected of him and, if still in doubt, he could have 
rag wiaedtio& tDreaeS ing h.-cor tone: icf ethe totheu wdocetorms 
involved. 


Mr. Khattab testified that he felt Jennifer 
Popen was a responsible mother and that Kim had not 
been injured as a result of abuse. He testified 
that, as he viewed the events in retrospect, Jennifer 
Popen had fooled him. 


Mr. Khattab testified to the effect that, 
as Cinseructed *by=Dra Singh, hethad=spokentwLtn 
Jennifer Popen and they discussed the background of 
bheitiamily and KimiW¥vs) carne. NO Sn Otes (ote tiae 
discussion were prepared and there was no evidence to 
indi catelthatMany cintommationtobtaamedioby eri. 
Khattab, if indeed he obtained any, was passed to Dr. 
Singh, who had asked for it, or to anyone else. Even 
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if it appeared to Mr. Khattab that all was in order, 
it might have been of interest to Dr. Singh and Dr. 
Jumean to know the nature of the discussion between 
Jennifer Popen and Mr. Khattab, particularly the 
explanations given by Jennifer Popen as to how Kim 
was cared for and how she was injured. 


Mr. Khattab does not stand alone to receive 
criticism for his failure to report upon his perfor- 
mance of the task assigned to him at Dr. Singh's 
Suggestion. There is no evidence that any doctor or 
anv noesppotald orfhicralsepursued? the smatter wireh 
Mr. Khattab. 


iy thateeconne ciwvonred tacceply pr. ss ingies 
explanation that he expected Mr. Khattab to report to 
Chettammly doctors, lr. wumeanw ors Dr. i rhorp: 


In the circumstances of the case I am not 
Inclined LOMberscritical of Dree Thorp) forenor. pursuing 
the matter to ensure that Mr. Khattab completed the 
tnvestigatrvonsordered iby §Dr. .Sangh.s) Dr. -Lhor prwas 
“COVERING Lor Drs Jumeans 


Dr. Jumean's explanation that he had not 
reviewed Kim's file because Dr. Lota had not drawn it 
to his attention as containing anything unusual is 
nw, acceptable shor me. lw lidor- not fehinkei tis valid: 
He should have read it whether or not Dr. Lota drew 
it to his attention. 


In all of this no one made any report to a 
children's aid society or Crown attorney as required 
by section 41 of The Child Welfare Act. 


Perhaps Mr. Khattab expressed most suc- 
Ccinctly the reason no one made any such report. He 
was asked why he had not made the required report. 
His reply was: 


"If I do not know -- if there is no evi- 
dence before me because I can be sued by 
the parents also. -- I can be sued by the 


parents if I give something which I am not 
sure of. On what basis I say to them that 
chatdsis abusedei higwa fiat icase formed 
was of course very careful, unless I have 
evidence I not do it." 
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With all due respect to Mr. Khattab and 
anyone else who was like minded, he seems to have 
been: tignorant: of for sto 7 have simi sco hist hedasehe 
provisions fof section AlPory Ther Cha ltdawemtarey Ace, 
particularly sub-section 2. He placed far too high a 
standard for the nature of information of physical 
ill-treatment or need for protection of a child which 
would require or justify a person to report such 
information pursuant to section 41 of the The Child 
Welfare Act. 


While it may be that failure to do so had 
no substantial effect upon the eventual handling of 
Kim's case by the Society, it is at least unfortunate 
that no one involved in her admission to hospital 
made any report to a children's aid society or Crown 
attorney in compliance with section 41 of The Child 
Welfare Act. 


It would appear that three doctors, Doctors 
Singh, Thorp and Lota, had expressed some concern as 
to the possibility that Kim had been abused. That 
concern was expressed in writing in documents to 
which Dr. Jumean and hospital staff, including Mr. 
Khattab, had access and for the safekeeping of which 
hospital staff were responsible. On his own evidence 
Mr. Khattab was asked by a member of the nursing 
staff of the hospital to talk with the mother. The 
hospital files contain a document showing he was 
expected to do more. If Mr. Khattab was not fully or 
properly informed of the concerns and suspicions of 
the doctors, it would seem to be his responsibility 
to inform himself and that became ultimately the res- 
ponsibility of the administration of the hospital. 


Enimyropi neon ethe finnee doctors, -Docuors 
Singh, Thorp and Lota, were at least justified, if 
indeed they were not required, by section 41 of The 
Child Welfare Act, to report their findingswand 
Suspicions to a children's aid society or Crown 
attorney. 


By reason of his failure to apprise himself 
of thefcontents? of! Kimtsmtate,. asia resuilsts of’ which 
he remained ignorant of the suspicions of the other 
doctors, Dr. Jumean could not and did not make any 
report pursuant to section 41 of The Child Welfare 
Act. “Had he’ read “thera Her nhercooswomlanavy e woeen 
justified and required to make such a report. 
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Isdomnot feel thats DrasMcCrudden-wasicin. a 
POSa tL LVOnsouchwsase Doctors sdumeany ss inghst Thorp sand 
Lota were. He merely examined the X-ray films and 
reported thereon. He had no knowledge of the case 
except what he saw on the films. He did not have 
sufficient information to require him to make any 
repome Pursvants to seetlon= 41,68 The.~Chidd Welfare 
Act. 


Evidence given by various doctors and by 
Mrs. Hewitt revealed a strong tendency on their part 
to assume that someone else, the family doctor, 
should and would, if he felt it appropriate to do so, 
make any report required by section 41 of The Child 
Welfare Act. The doctors appeared to believe that 
the ethics of their profession would limit or pro- 
hibadrany suchsrepontesbyganyedoctornotherm-thany the 
doctor in charge of the case. Mrs. Hewitt, whose 
evidence in this area was supported by that of Dr. 
Robert Bates, an expert in the field of child abuse, 
indicated that, by training, nurses reported to the 
doctor in charge of the case and would rely upon that 
doctor to make any other or additional report that 
Might be required. 


In all of this there seemed to be a 
reliance upon another or others to make the report 
required by section 41 of The Child Welfare Act. 


EpGdoe.nrota think Wat AappEopnbhatec~iomabrs 
Jumean not to have reviewed Kim's file prior to 
Signing the document in connection with her release 
fromehospital.on, April. 3, 1975 .orn~on,her admisstonato 
hospital by him later in April, 1975. I have serious 
reservations as to what reliance anyone can place 
upon the contents of the form purporting to authorize 
Kim's discharge from hospital and to give some 
details of her.injury and treatment, Dr. Jumean 
Signed it. He had not been involved in any way with 
thesoccurrenceapant—«£romthes tact.itivataher was 
physician to Kim's family and Dr. Lota was associated 
with him and Dr. Thorp was "covering" for him in his 
absence. 


That discharge note signed by Dr. Jumean 
would appear to be completely at variance with other 
records and reports. Tt.wouldaiandicatesséhat «thie 
injury was "following a fall". Nowhere else on that 
document, the admission portion, not in the form 
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signed by Dr. Lota requesting Dr. Singh's consulta- 
tion;js nor in Dr. “Singh's «consultation report asi there 
any reference to Kim having fallen. More seriously, 
Dr. Thorp, in the Emergency Entrance Report and the 
Subsequent History Report, clearly states "no history 
fall" and “no history of accident" respectively. 


One is left to wonder as to the basis of 
Dr. Jumean's discharge note. In his evidence he said 
he prepared it after Kim's discharge from hospital. 
He was not sure how long after. As he put it: 


“%.the-child was?not thene. The records 
[are] there so I look at the records and 
Bronetnenrecocds ...° 


One can only wonder what records he read. It seems 
clear he did not read the request for Dr. Singh's 
consultation, nor "Drs Singh “s*consul tatlonvreporeencr 
Dr. Thorp's history nor even the balance of the very 
sheet of paper on which he, Dr. Jumean, was writing 
in other areas of which Dr. Thorp had made some 
notes. 


In .my<view,;s Drew JumeanyetOonebrew Lo tailor 
him, should have pursued the matter with Mr. Khattab. 
Such inquiry by Dr. Jumean may have encouraged Mr. 
Khattab to investigate somewhat more fully rather 
than to rely upon a mere discussion with Jennifer 
Popen/aevtdts cussvon wha cheMr. #kKhattab hums eet 
described as an interview and not an investigation. 
But Dr. Singh had recommended an investigation of the 
family. 


In my view, Mr. Khattab should not have 
been satisfied with only an interview with Jennifer 
Popen. He should have examined the files and reports 
in the hospital. On his own evidence they were 
available to him. One might reasonably expect, as 
Dr. Singh did, that one employed as a social worker 
would be aware of the significance of any expression 
such as "battered baby syndrome" or "child abuse." 
Mr. Khattab claimed to be not familiar with those 
expressions. He should have begun the same sort of 
investigation that any social worker, such as a 
social worker employed by the Society, might reason- 
ably have been expected to undertake. If he had 
concern as to his own limitations he should have 
sought help, probably from the Society and the Sarnia 
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Police Force. In any event from his reading of the 
file he should have made a report to a children's aid 
society or Crown attorney. 


Mr. Khattab kept no written record of what 
he did in response to Dr. Singh's request passed to 
him by the nursing staff. It would seem to me that 
it is not unreasonable to expect that when a doctor 
makes a request for some investigation to be conduct- 
ed by a hospital's social worker that the procedures 
adopted by the hospital would require that social 
worker to respond in writing or at least to record 
his response so that it would be available to all 
concerned with the case. Here I am not satisfied 
that Mr. Khattab in any way responded so as to inform 
Pre Psangimoreanyonewofehis! acttonsdfol LowingieDys 
Sumoghyisserequcsits) (iCertatin bywethere lise noswristiten 
record of any such response and I have already stated 
that I prefer Dr. Singh's testimony that he received 
no response whatever from Mr. Khattab. 


In the same vein, while no member of the 
hospital's staff pursued the matter to ensure that 
Mr. Khattab conducted the required investigation and 
reported thereon to the doctor requesting it, none of 
the doctors involved, Doctors Singh, Lota and Jumean, 
pursued the matter. I have earlier mentioned that 
Dr. Thorp did not either. In effect they all allowed 
LEV tome, dormant witch Dr .wsS iingh'’s" neq tes take itwin 
Kim's file, unattended for all practical purposes. 


I have some deep concern that Dr. Singh in 
his typewritten consultation report said 


Miethinkwthdsrshoutids gofecourse, <bemdls= 
cussed and kept confidential." 


The reference was to the suspected instance of abuse 
Oc wKeme In his evidence upon the Inquiry he 
indicated that he took that stance because he was ex- 
pressing in the report merely an opinion, as opposed 
toeatiinalyvd lagnosis sand wwasd awaating funthen 
information, as from Mr. Khattab, and did not want 
his preliminary view to be leaked to anyone. He said 
this was for Kim's protection so as to ensure that 
Jennifer Popen would not remove her from hospital if 
she, Jennifer Popen, became aware that there was 
Suspicion and that an investigation might result. 
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On the surface the suggestion of confi- 
dentiality would seem to be contrary to section 41 of 
The Child Welfare Act if it counselled the with- 
holding of information from a children's aid society 
OneGrown attorney. 


There is also some inconsistency in Dr. 
Singh's evidence here that he was awaiting informa- 
tion from Mr. Khattab. Earlier he had said he did 
not expect Mr. Khattab to report to him. 


As to Mr. Khattab's qualifications, I have 
some concern that his decision to accept Jennifer 
Popemntsjsaccount thiatiekKim’s hinge yo cecum cdrmLy 
“chance”, “whichod interpret to meantotaccidenau, 
appeared to be based in large measure on his belief 
that no one could so harm or punish a child so young. 
I contrast that basic concept with the evidence of 
Dr. Bates. Dr. Bates testified that the higher per- 
centage of abuse occurs in respect of infants, to 
One, two or three years of age, before the infants 
develop enough of their survival skills and that some 
Chatldrenfechrvougninomtfaul bor Itbheirsownm, @iayiere 
abused because they are unwanted or wanted for the 
wrOng reasons or because they are difficult or dif- 
ferent or because of some particular situation in the 
family. As Dr. Bates put it these are “high risk 
Kids."* Ivaceept Dre iBates™ opinion) oom. e Khatcabes 
basic sconceptris not! an accord with’ that opinion: 


Dr. Bates in his evidence seemed to suggest 
that medical personnel should be alert to the 
presence of sexual abuse. Lnerthe tiiaigineeot ehe 
post-mortem examination that would appear to be sig- 
nificant intredation qtoekine WNeErthermDre Thorp =nor 
Dr. Singh made special reference to any examination 
OP*Kim if that regard. ~But;, “from Dr. “THOrp’ s-evr— 
dence and my assessment of Dr. Singh, I feel that I 
am Satisfied Kim's whole body, including areas that 
might be subjected to sexual abuse, was examined in 
connection with this *hospitalizatironeand” nothwng 
untoward was found other than as noted by Dr. Thorp 
and Dire o pach’. 


Dr. Bates in his evidence expressed the 
view that sometimes parents present a child to 
doctors or hospitals in the hope that the doctors or 
hospitals will become aware that the child has been 
abused. 
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Jennifer Popen in her evidence seemed to be 
Suggesting that some of what she did was really a cry 
for help. Iittani Since nent of bel Dey et -tiiats isscan 
explanation of recent invention. In my view any "cry 
for help" was well concealed and submerged in lies 
and deceptions by Jennifer Popen throughout the whole 
of Kim's life and for a long time after Kim's death. 


In reviewing the evidence relating to this 
incident in Kim's life it seems to me that if all 
others involved in Kim's admission to and care in 
hospital had done as Dr. Singh had done, the eventual 
sad conclusion to her life might have been avoided. 
Unlike others, Dr. Singh reduced to writing in some 
detail his assessment of the entire situation. de 
did not confine his comments only to Kim's physical 
Or emotional condition. He wrote of the conduct of 
Kim's parents, or one of them, and the variety of 
inconsistent stories or explanations for her 
injuries. 


Even if all others had written as fully as 
Preeomanogh, aashappuer unesuikti-thanmtoccurred still 
depended upon Dr. Jumean. He was the family 
physician who appeared to have overall responsibility 
for Kim's medical care at the time. No matter what 
others wrote or recorded their best efforts in that 
regard would be ineffective unless Dr. Jumean read 
and evaluated what they wrote and, if not then 
knowledgeable as to the symptoms of child abuse and 
the full significance of what he read, consulted Dr. 
Singh or someone similarly trained and qualified. 


I do gather from the evidence that de- 
tection of child abuse or of the possibility thereof 
is a most difficult task and that many of the indicia 
thereof are most subtle. Training and experience are 
essential to enable one to recognize the existence of 
certain indications of the possible existence of 
abuse and then to ascribe to them the significance 
they deserve. 


At least some of the medical doctors, 
nurses and hospital staff, including Mr. Khattab, had 
amp leiibaisi si ieonwiwh Wehisto Jjustriy a report: to “a 
Childrens taldwsocl ety or. Crown oateorney. mnider 
section 41 of The Child Welfare Act. Their failure 
to make such a report gave some credence to Mrs. 
Harveyivs? suggestioniat hatuithe mr) failunes:to cdo vso 
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contributed to some of the subsequent misadventures 
which -béfeil Kim i) )Suche failure, saiotatluresity be yay 
those doctors and other hospital personnel on March 
22, 1975 and immediately thereafter had only a 
minimal, if any, effect upon the development of the 
tragic story of Kim's life and death. 


One may speculate as to what might have 
happened had one or more of the doctors or hospital 
personnel made a report under section 41 of The Child 
Welfare Act at that time. That they did not contri- 
butéed@to the forming2ofvthesfiarstwanrceofatheicimeures 
of tragedy which eventually ringed Kim and led to her 
death. 
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Chapter VI 


Significant Events in Kim’s Life 
from April 3 to August 31, 1975 


There were a number of significant events 
in Kim's life during this early period. Evidence 
with reference to some of those events was supported 
in part by written records prepared at about the 
times they occurred. With reference to others, 
Witnesses relied purely upon memory. At least for 
that reason the evidence is fragmentary and 
inconsistent in relation to some of the incidents. 


Jennifer Popen in her testimony seemed to 
recall the various injuries suffered by Kim during 
this period, but was doubtful of times and causes. 
In respect of some she admitted she had caused them. 
Others she maintained were "accident(s)." 


Dr. Jumean admitted Kim to St. Joseph's 
Hospital on’ April 28, 1975. The admission» £orm in=- 
dicates the existence of upper respiratory infection, 
bronchitis. She was discharged from hospital on May 
2, 1975. No indication of ill-treatment of Kim was 
noted. But, as I have found earlier, Dr. Jumean had 
not read the reports or case history with reference 
to Kim's admission to hospital on March 22, 1975. 


Dr. McCrudden performed a chest X-ray of 
Kiims © n@iAp riitleo?. 8h £129.75 ent clon nieic. Ei omiGw asta sone 
admission to hospital that day. At a later time, 
after further X-rays of Kim on September 1, 1975, he 
had reason to examine that X-ray film again and he 
Saw thereon no evidence of any fracture of any ribs. 


Dr. Jumean also had notes of two visits 
with Mrs. Popen, apparently with references to Kim, 
One someday in May 1975 and the other on May 27, 
1975. Nothing untoward was noted by Dr. Jumean. In 
his opinion Kim was well. 


Dr. Jumean testified that on June 6, 1975, 


Kine vaswtbrordh tigto thom thor 2<xamena tions: I am 
Satisfied that Kim was brought to Dr. Jumean by Fay 
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Popen, an adult relative, who, by reason of her own 
circumstances was unable to testify upon the Inquiry. 


Dr. Jumean's notes in his file are not 
cleart as to ithe dateotimthat: va sate Opwg inhale your 
his testimony, he said the visit was on June 6, 1975. 
Later he said it was on June 16, 1975. 


I am satisfied that Dr. Jumean's telephone 
call to the Sarnia Police Force was made on June 16, 
1975 as recorded by the Sarnia Police Force and not 
on June 6, 1975 as initially testified by Dr. Jumean. 


Dr. Jumean testified that Fay Popen was 
anxious and worried that Kim was being mistreated. 
He said he examined Kim. 


Dr. Jumean testified that he had telephoned 
the Sarnia Police Force on the day of that visit. 


I should note that Dr. Jumean's testimony 
Wasi mostitdprineuskit torsiold ows hn 4onescoteeh ws 
responses to counsel he seemed to indicate that Fay 
Popen told him that Annals Popen would consume 
alcoholic beverages and then beat Jennifer Popen, who 
would take it out on Kim. He said he had made no 
note of that. He said he knew that Annals Popen 
drank, but he said Annals Popen was not an aggresive 
fellow, but was rather quiet. Then he went on to say 
that he was told, not by Fay Popen, but apparently by 
Jennifer Popen, that when Annals Popen drank he hit 
"them", apparently Jennifer Popen and Kim. He 
continued to say that "Sometimes she [Jennifer Popen] 
makes excuses that the baby-sitter", but he did not 
continue to explain what he was told about the baby- 
Sitter. Then he went on to say that Jennifer Popen 
told him that when Annals Popen got drunk he, Annals 
Popen, hit the baby, Kim. 


Maybe Dr. Jumean was another who heard from 
Jennifer Popen a series of contradictory stories told 
in rapid fire succession so that they formed really 
an unintelligible melange. 


Dr. Jumean sald tewassunot® untulad ong 
afterward when Jennifer Popen was incarcerated, I 
would presume after her conviction in December, 1977, 
that he heard from her that she hit Kim after Annals 
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Popen had hit her, Jennifer Popen. He was in error 
in saying that. 


When confronted with the evidence and 
records of the members of the Sarnia Police Force to 
the effect that he had told Staff Sergeant Allan of 
that alleged sequence of assaults during a telephone 
conversation on June 16, 1975, Dr. Jumean acknowl- 
edged that he could have been told by either or both 
of Jennifer Popen and Fay Popen that Annals Popen 
would hit Jennifer Popen who in turn would hit Kim. 


Dr. Lucy Duncan, Medical Officer of Health 
of the County of Lambton and Director of The Lambton 
Health Unit, testified that during a telephone call 
toener-wons June 216 Peloyis2 Dr. sdumean et had told her "ot 
the alleged "chain reaction" of assaults. 


The records of The Lambton Health Unit 
prepared in June, 1975 make reference to that chain 
reaction in this way: 


"Report (hospital report) of mother beating 
baby. Husband drunk and beats wife." 


Those records also contain the following: 


iY Dire ssa metan 4+ into tackited® pioddscemitosi Mtihgas 
incident. Baby had lacerations of lip and 
mMuattiplebruvsing.s 


When Dr. Jumean saw Kim on June 6 or 16, 
1975 he recorded his observations of Kim as follows: 


"Baby battered syndrome. Multiple bruising 
of arm and laceration lower lip with an 
abrasion on face." 


Dr. Jumean testified that he telephoned the 
Sarnia Police Force that same day. His records 
produced upon the Inquiry make no reference to that 
telephone call nor to the call to The Lambton Health 
Unit. In his evidence upon the Inquiry he did not 
mention his telephone call to The Lambton Health 
Umit: 


Staff Sergeant James Allan, Sarnia Police 
Force, testified that he, while on duty, had received 
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a telephone call from Dr. Jumean on Monday, June 16, 
Vee eae 


Staff Sergeant Allan produced a City of 
Sarnia Police Force Investigation Report, numbered 
75-287-1. 


Therstar ting #point sof ethat qeorm? asanoced 
thereon 1s822300p. msronr aun ers: 2 195 Je Uh eP rust 
page of the form, signed by Staff Sergeant Allan, 
refers to Dr. Jumean as complainant and there is a 
typed resume of the contents of the telephone 
conversation and of some of the police activity with 
reference to the matter. 


Staff Sergeant Allan testified that that 
form was prepared in accordance with the procedure of 
the Sarnia Police Force and that other entries were 
placed upon it chronologically as they occurred. 


The telephone conversation as recorded on 
that form by Staff Sergeant Allan was that Dr. Jumean 
called to report a battered child; that Dr. Jumean 
stated that someone, who wished to remain anonymous, 
had brought Kim, the child of Jennifer Popen and 
Annals Popen, to Dr. Jumean's office on that date, 
June 16, 1975; that Dr. Jumean stated that about six 
weeks earlier Kim was hospitalized with a broken arm 
and that Jennifer Popen, the mother, had at that time 
said Kim had fallen; that Dr. Jumean had said that 
about three weeks earlier Kim was treated for a 
respiratory ailment and at that time the doctor ob- 
served that Kim had a black eye; and that Dr. Jumean 
stated that at this time Kim had a cut lip and severe 
bruises over the face, neck and buttocks. 


The’ -Investrgatwomirepomtaabeve Stabe 
Sergeant Allan's signature continues: 


"Hearsay information received by the doctor 
was to the effect that the father comes 
home drunk and beats up the mother who in 
turn beats up the child for retaliation." 


Use of the adjective "hearsay" seems to me 
to import the meaning that Dr. Jumean received that 
information from someone other than Jennifer Popen or 
Annals Popen, presumably from Fay Popen, who took Kim 


50 


to Dr. Jumean's office on June 16, 1975 because of 
her concern for Kim's well-being. 


Bearing in mind the observations made by 
the Society's personnel on June 17, 1975, that ten 
dayede lays “from erune= 6/2975; when? he may have 
examined Kim if his initial evidence and inter- 
pretation of his notes are correct, although he could 
be in error because of poor writing on the file card, 
until June 16, 1975, when he reported, by telephone, 
to the police and The Lambton Health Unit, may have 
substantial significance. 


On medical evidence presented upon the 
Inquiry I am satisfied that the healing process may 
have resulted in injuries which were readily apparent 
to Draeeumeanis on Junenni6, 619 75st being ditt licultiiior 
anyone other than a medical doctor, and perhaps even 
Bore Aarmedical -doctonsActosdetect! omotJunehd7 11 975% 
Indeed Mrs. Saul testified that on examining Kim on 
wune l7 ,;" 1.99 5) Mest “Holad “had commented" that -the 
bruises were just about healed. Mrs. Saul's re- 
cording in the files of the Society, restated in her 
Oral testimony upon the Inquiry, was that Mrs. Fay 
Popen said on June 17, 1975, that the bruises were 
then about two weeks old. 


Staff Sergeant Allan testified that he had 
no investigative personnel available to him for this 
matter on June 16, 1975. He testified that on June 
17, 1975 he orally assigned the investigation to 
Police Constable Gander and instructed Police 
Constable Gander to go to the Society and have one of 
the Society's workers accompany him to the Popen 
home. 


Police Constable Gander testified that 
instructions were given to him orally by Staff 
Sergeant Allan who said Dr. Jumean had informed him 
that Kim had been abused and was supposed to have 
marks or bruises on her body. He said he was not 
then told of the hearsay information as to a chain of 
beatings from Annals Popen to Jennifer Popen to Kim, 
but he did learn of it later. 


Police Constable Gander testified that on 


wunewl] 7.975 2at. apoutveld:30%a.me, Relwent*to the 
Society's office and spoke with Mrs. Dick to inquire 
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if the Society had a file on the family and to seek a 
worker to go with him and examine Kim. 


Police Constable Gander, accompanied by 
Mrs. Saul and Mrs. Hoad, a worker and volunteer 
respectively of the Society, assigned by Mrs. Dick, 
went to locate Kim. The address originally given to 
Police Constable Gander for the Popen home was out of 
date-sosiop through®thewSarni ay Poducel onercesiwho 
contacted Dr. Jumean, he obtained an address where 
the child was located. That address was the home of 
Mrs. Fay Popen. 


Police Constable Gander stood by and 
watched while Mrs. Saul and Mrs. Hoad undressed Kim 
and examined her. He Saw no marks upon Kim and 
Overheard Mrs. Saul and Mrs. Hoad exchange remarks to 
the effect that Kim appeared to be all right. HdHe 
Said he understood there may have been a light bruise 
around the chin or mouth area. 


Police Constable Gander testified that 
while Mrs. Saul and Mrs. Hoad were with Kim and Mrs. 
Fay Popen, Jennifer Popen and Annals Popen arrived. 
He said Jennifer Popen appeared to be upset. In the 
presence of himself, Mrs. Saul and Mrs. Hoad she 
claimed to be a good mother. He said Mrs. Saul 
explained to her the purpose of the visit and that 
Kim could be removed from her home by the Society if 
she had been abused. He said Annals Popen then spoke 
up to deny any abuse by the parents, but to claim 
that Kim had accidents such as falling to the ground. 
He said Jennifer Popen took Kim from Mrs. Saul who 
explained to her that the report which had led to the 
visit appeared to be unfounded and that there was no 
indication of abuse. 


Police Constable Gander testified that Mrs. 
Saul told Jennifer Popen that she, Mrs. Saul, would 
call to see her within a week to advise her as to 
Kim's care and to make observations. Police 
Constable Gander went on to say that later in the 
police cruiser Mrs. Saul repeated that she would 
visit Jennifer Popen within a week or so and then 
would advise the Sarnia Police Force as to how things 
were proceeding. 


Mrs. Saul testified that she had told 
Police Constable Gander that the Society would be 
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involved for a long time, but she felt she said no 
more than that and she denied telling him she would 
make any report to him. 


The Investigation Report of the Sarnia 
Police Force under date of June 17, 1975 states: 


"Sandy Saul will contact us next week and 
let us know what the reaction and response 
is of Mrs. Jennifer Popen." 


When coupled with other evidence of a telephone call 
Dv Porirce Constaple Gander "to (Mrs saul) that 
notation supports the evidence of Police Constable 
Gander as to Mrs. Saul's remark to him that she would 
report to the Sarnia Police Force after her visit to 
Jennifer Popen. Thus I accept that portion of Police 
Constable Gander's evidence in preference to that of 
Mrs. Saul relating to that point. 


The evidence of Mrs. Saul was that on June 
iy; elo7 Se sihe was, eo ldGbsy SirskewWrck thatePol vee 
Constable Gander had reported to the Society that the 
Sarnia Police Force had on June 16, 1975 received an 
anonymous call to the effect that Kim had multiple 
bruises on her face and neck. Mrs. Saul testified 
that, enroute to visit Kim, Police Constable Gander 
made reference to the anonymous call and to some 
information the Sarnia Police Force had received to 
the effect Kim had, during the preceding six weeks, 
been admitted to hospital on one occasion with a 
broken arm and on another occasion with a black eye. 
Mrs. Saul said Police Constable Gander told her 
Dr. Jumean was Kim's doctor. 


Mrs. Saul testified that, on locating Kim 
at the home of Mrs. Fay Popen, she and Mrs. Hoad 
examined Kim. She said Kim appeared physically 
normal, but Mrs. Fay Popen pointed out some faint 
bruises, which Mrs. Saul would not have noticed if 
they had not been pointed out, and said Kim had 
received those bruises about two weeks earlier. That 
reference to time tends to support the conclusion 
that, while Dr. Jumean may have seen Kim on June 6, 
1975, he did not advise the Sarnia Police Force until 
June 16, 1975. Mrs. Saul also noticed a rather fresh 
Gut on Kim's ips She ‘said’ Mrs."“Fay’ Popen told her 
Jennifer Popen had caused that cut and another on 
Kim's tongue while using a spoon to force Kim to eat. 
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Mrs. Saul said Mrs. Fay Popen was concerned as to the 
care Kim had received. 


Mrs. Saul said that later, after Kim had 
been dressed, she was holding Kim when Jennifer Popen 
and Annals Popen arrived. She said Annals Popen 
remained in the background and said very little. 
Apparently Jennifer Popen was the dominant partner 
and Annals Popen the passive partner. Jennifer Popen 
answered Mrs. Saul's questions or comments and 
prevented Annals Popen from talking. Mrs. Saul's 
assessment was that "Jennifer Popen seemed to be 
running the family." 


Mrs. Saul said Jennifer Popen grabbed Kim 
and started toward the door. She said Jennifer Popen 
did not respond to comments addressed to her by Mrs. 
Saul and appeared to be very hostile. Police 
Constable Gander prevented Jennifer Popen from 
leaving with Kim. Mrs. Saul said she explained to 
Jennifer Popen that the Society was concerned about 
Kim's welfare and was available to help in her care. 
Mrs. Saul said that in discussion about the cut on 
Kim's lip Jennifer Popen acknowledged that she had 
had a problem with Kim's feeding. Mrs. Saul said 
that Jennifer Popen resisted the suggestion that 
someone from The Lambton Health Unit would come to 
help with that problem, saying that she knew how to 
care for her "children." Mrs. Saul said Jennifer 
Popen vehemently denied that she had ever abused 
Kim. 


Jennifer Popen testified that she told Mrs. 
Saul, Mrs. Hoad and Police Constable Gander that 
before she would let anyone take Kim from her she 
would leave Canada, presumably with Kim. 


I think that Mrs. Saul's evidence as to 
Kim's behaviour through all of this is quite inter- 
esting and important. She said Kim was "very, very 
content with the aunt [Mrs. Fay Popen], smiling and 
just gurgling like a child does." Kim seemed "pretty 
good" with Mrs. Saul and did not overly react even 
thoughrye MES. scauleawas saactranger..,sThen,._MrS. .oauil 
testified: 


"Barta when ..AKamiewemek  Lnto- «| denna fer 


Popen's] arms....she fussed and squirmed 
and just wouldn't settle...began to really 
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fuss...did not want the mother feeding 
her," 


Mrs. Saul said she was very concerned about that as 
perhaps an indication that Kim had been abused. I 
would presume she was referring to the possibility 
that Kim had been abused by Jennifer Popen. 


THUusS;,4 Inadane: 1975, Lhe Socaety, in the 
person of Mrs. Saul and Mrs. Harvey to whom Mrs. Saul 
immediately reported her observations, was aware of a 
possible problem in the relationship between Jennifer 
Popen and Kim. Kim's reaction to her mother and to 
Jennifer Popen's attempts to feed her and generally 
Jennifer Popen's handling of Kim perhaps were 
indications of the possibility of child abuse that 
social workers are alert to note, signals of possible 
danger to the child. 


Mrs. Saul testified that, on leaving the 
Fay Popen home, she told Jennifer Popen that someone 
from the Society 


"would be back in the very near future -- 
in the next week or so." 


Mrs. Saul said she had decided that a nurse from The 
Lambton Health Unit should visit the home, either 
with the Society's worker or alone, because she felt 
Jennifer Popen needed help in learning to care for 
RAMS eMrsS.koall sald that on her rveturn Co ‘the 
Society that day she recommended that a nurse from 
the Lambton Health Unit become involved. 


Mrs. Hoad, a qualified nurse who served as 
a volunteer with the Society, testified that she 
accompanied Mrs. Saul and Police Constable Gander on 
Che bre Visits toycece Kimwons dunes LJjeh 9/5. She said 
she was merely a witness, that Mrs. Saul was the 
professional social worker. She said she looked at 
Kim from a distance, but saw no injuries which she 
remembered other perhaps than a cut of the lip which 
may have healed. She recalled that Mrs. Fay Popen 
had said bruises had been caused sometime earlier. 
She did remember the arrival of Jennifer Popen and 
Annals Popen. She said Jennifer Popen was very irate 
and very, nostile, toward Mrs. Saul, Mrs. Hoag and 
Police Constable Gander. 
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Mrs. Hoad testified that Jennifer Popen 
"snatched" Kim and handled her “very abruptly or 
roughly." She described Annals Popen as being "very 
passive...like a shadow in the background." She said 
she was concerned 


“about tthe Wlemotaonal|s matumrvy. ormene 
parents....the mental health aspect of this 
case... thechost1 lity sot. themimotier hand 
that Jennifer Popen] was very, very young 
and the way in which she handled her 
PiGant .o 


Thus, in June, 1975, the Society had avail- 
able to it an expression of concern by a person with 
some degree of expertise, a qualified nurse, as to 
conditions in the Popen family and Jennifer Popen's 
treatment of Kim. That concerned person was also a 
volunteer worker with the Society. 


Mrs. Saul testified that on her return to 
tive sSociety? swotsree son, June: i, t4L9e) See -sine spoke 
briefly with Mrs. Dick to state that she 


"was very concerned about the situation." 


Mrs. Saul testified that she thought there was a very 
good possibility thats tims *detinite hyshadwheeen 
abused" and, from Kim's behaviour and Jennifer 
Popen's reaction to Mrs. Saul's visit, 


"Might once again end up abused or in a 
Situation of danger." 


That’ was a-sad> and accurate prophecy « et twas snot 
unlike? Dr.) Singhs: "comment? in =-March 67975. 


Mrs. Saul testified that after speaking 
briefly with Mrs. Dick she immediately spoke with 
Mrs. Harvey, her supervisor, to explain the situation 
and her reasons for concern that Kim was an abused 
child, without knowledge as to by whom Kim had been 
abused, but with attention directed to Jennifer Popen 
because of her apparent dominant position in the 
family and because she had answered all the questions 
puc* by tMrs.=Ssaul, 


Mrs. Saul testified that her oral report to 
Mrs. Harvey was quite lengthy and detailed. She said 
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that was because she felt and recommended to Mrs. 
Harvey that the matter should be transferred immedi- 
ately to a social worker for long term service rather 
than being left with her, Mrs. Saul, as the investi- 
gating worker whose role was that of initial investi- 
gation and short term counselling. Mrs. Saul said 
that it was not unusual for a case to be so trans- 
ferred immediately if, as she felt was the case in 
reference to Kim's family, 


"it was very obvious that involvement with 
thegagencywnlsocietyileand-thasi particular 
family would be a long term." 


Mrs. Saul testified that she explained to 
Mrs. Harvey why she made that recommendation for 
immediate transfer and she said that Mrs. Harvey 
agreed with her that 


"this case definitely needed to be trans- 
ferred to a long term worker." 


Mrs. Saul testified that Mrs. Harvey mentioned that 
the case would be transferred, perhaps to Mr. Carter. 


Th use f 2aSereiaw levis acs tel Give eee 9 sy, Bain 
experienced and capable social worker employed by the 
sochety;, eMrsacSaul,, had formed tand voiced stofher 
superior, who appeared to concur, suspicion that Kim 
had been abused and that possibly Jennifer Popen had 
inflicted that abuse. 


Mrs. Saul testified that she had prepared 
some hand-written notes, perhaps before talking with 
Mrs. Harvey, which would have been destroyed when the 
material in them was prepared in typewritten form. 
She said she had given those hand-written notes to 
Mrs. Harvey. She said that the portion of the record 
of the Family Services Department of the Society 
under date June 17, 1975 appearing opposite her 
initwvalspandtthosesofatherstypist744SS/ mh" wwas-sa 
cornrect seransc ramp tbionwof.hermphandwritten? motes 
although she could not recall having written the last 
few lines of that typewritten item. Thiat Lait er 
portion made some comment upon Jennifer Popen and 
Annals Popen and mentioned Dr. Jumean. She said all 
of that recorded information was known to her on June 
L7¥21925% 
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Mrs. Saul said she had understood that a 
file had been opened at once and that her handwritten 
notes had been placed in that file for transcription. 
I can only surmise that that understanding flowed 
from her discussion with Mrs. Harvey. The trans- 
cription of Mrs. Saul's notes contains reference to 
Kim's upset reaction to Jennifer Popen, particularly 
when Jennifer Popen prepared to feed her. The 
transcription describes Jennifer Popen as being 
"extremely defensive and hostile." The transcription 
contains the following statements by Mrs. Saul: 


"I believe it would be advisable to take a 
L.H.U. [The Lambton Health Unit] nurse and 
introduce her whether Jennifer [Popen] 
wants one or not. As well this defensive 
hostile young mother should be closely 
Supervised considering the history of the 
recent six weeks." 


The transcription also contains the name and tele- 
phone number of Dr. Jumean who is described as being 
the family physician. 


Mrs. Saul testified that, while she felt 
she had achieved quite a bit on June 17, 1975, clear- 
ly the investigation was not then complete and she 
may well have failed to note all areas of concern or 
subtleties of possible danger to Kim. As she put it: 


"I didn't think that I had found everything 
out by any means...There were more facts I 
felt needed to be discovered..." 


Clearly the worker to whom the case was to be trans- 
ferred would have been expected to complete the 
investigation in greater depth, including inquiry as 
tovthe allegatzonsof prior *ancidents ofyingury «to 
Kim and inquiry of the medical personnel involved in 
the diagnosis and treatment of such injuries and "the 
history of the recent six weeks" mentioned by Mrs. 
Saul in her notes and by Mrs. Dick in her notes. 
Those notes eventually were transcribed and form part 
of the Society's records of Kim's case. 


Mrs. Saul regarded her involvement in the 


case to have been completed by her oral report to 
Mrs. Harvey and the preparation, before or after that 
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PEepore, Popvher notes as wto ther occurrenceand the 
delivery of those notes to Mrs. Harvey. 


Mrs. Dick testified that she had assigned 
Mrs. Saul and Mrs. Hoad to accompany Police Constable 
Gander when he reported to her that the Sarnia Police 
Force had received an anonymous call the previous 
evening to the effect that Kim had multiple bruises 
over the face and neck. Police Constable Gander had 
also told her that over the preceding six weeks Kim 
had had a broken arm on one occasion and a black eye 
On another occasion when admitted to hospital. 


Mrs s2Dick ssand “that omiherxveturn ytos the 
Society Mrs. Saul did briefly mention her very strong 
concerns about the matter and her probable recommen- 
Gationeteo Mrs? Harvey that .aslongereatermosociad 
worker be assigned for ongoing involvement with the 
Popen family. 


Mrs. Dick continued her testimony to say 
that hater ,*on “June 1)? “or June 185" 1975, Mrs. *Harvey 
Said she would be assigning the case to Mr. Carter, a 
long term worker. Mrs. Dick said that it was Mrs. 
Harvey's responsibility to make that decision and 
assignment. Mrs. Dick said this information was 
Given to ehertby PMrs== Harvey “oEficially sosithagithe 
Society's records would be prepared to show that 
responsibility for the case had been transferred from 
be -short?termteamyeaMrs. aDnek sveteam, Oc oO. tthe elong 
term team of which Mr. Carter was a member. 


Mrs. Dick agreed that no file on the case 
was opened in the Society on June 17, 1975. She said 
that at that time the Society was not opening files 
"that immediately unless a child had been brought 
into care" and that there was otherwise a twenty-one 
day period for investigation and determination as to 
whether a file should be opened. I gathered that the 
decision that a file would be opened would be made 
rt, “in consultation withthe “supervisor; the social 
worker assigned to the case decided that it required 
Ongoing service by the Society. 


At the time of Police Constable Gander's 
discussion with her Mrs. Dick made some notes of the 
conversation. She said the notes were made on an in- 
take slip, "a little slip of paper" to use her words, 
and would have formed the basis for the paragraph of 
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the record of the Family Services Department of the 
Society under date June 17, 1975 appearing opposite 
hér°initial®and¥ those iofvehe typist, SAB miaye ache 
Said that once the typewritten record was prepared 
the handwritten intake slip would be destroyed. 


Mrs. Dick testified that any handwritten 
notes of events prior to the opening of the file 
would be kept 


"presumably with the worker who would be 
looking after the case." 


That,Mrs sv Direks could only make sthaiti presumption 
indicates to me that the Society had no clear policy 
and procedure on the matter. If there had been any 
policy or procedure Mrs. Dick should have known it. 
If there was such a policy or procedure I think she 
would have known it. Mrs. Dick felt that Mrs. Saul 
would have given her handwritten notes to Mrs. Harvey 
when Mrs. Harvey was assigning the case to the 
Ongoing team. 


Mrs. Harvey testified that "it was a 
standing procedure" that two of the Society's 
personnel would respond immediately to any report of 
child abuse. 


The written policies and procedures of the 
Society filed as two exhibits upon the Inquiry do not 
mention any such so called "standing procedure". 
Each of the documents is composed of only two pages > 
and a small fraction of a third page. One of the 
documents is entitled "Policies for Child Care 
Services." The other is entitled "Policies in regard 
to Family Services". Neither document makes any 
mention of child abuse or any similar term. So that 
readers of this Report may for themselves assess the 
adequacy of those policies they are set forth in full 
in Schedules 2-L and 2-M to the Report. 


Mrs. Harvey's recollection was that Mrs. 
Saul had brought Kim's case to ‘her attention atesa 
meeting of the long-term team of the Society's 
workers on June 17, 1975 and the case was discussed 
at that meeting. No minutes of such meeting were 
available to support that evidence. Mrs. Saul did 
not mention any such team meeting. Mrs. Dick did not 
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mention it. I think Mrs. Harvey is in error in her 
recollection. 


Mrs. Harvey testified that on receiving the 
information from Mrs. Saul, she instructed Mrs. Saul 
"to prepare the material immediately." Mrs. Harvey 
SardPethat- ins truczeront was: fobvowed?byinirs. Saul 
completing what Mrs. Harvey said was an "intake 
slip." I understand that to be the same document 
which Mrs. Saul described, merely her handwritten 
notes. Mrs. Harvey agreed that those notes would 
have been destroyed. She said that would have been 
in September, 1975 when the file was formally opened 
and a typewritten record for the file was begun. 
Mrs. Harvey described the file as being entitled 
PRECOLGMOr Ingultyae 


That file is composed of a face sheet which 
records Kim's name and some particulars of her and 
herelankly... ats1s aypprinteds four wage torn wtth 
handwriting thereon and in the upper left corner the 
date thereof is indicated as "D 31 M8 975," which I 
take to be August 31, 1975. Clearly some material 
has been added at a later date for there is reference 
towthes birth offmKaim'’srbrother cone ulyw 67a 9igae ht 
indicates that the matter was referred to the Society 
by medical and police personnel. 


Attached to that Record of Inquiry are 
fourteen pages, substantially all typewritten, but 
with some handwritten notations. 


In respect of the period I am considering 
in this Chapter of the Report, April 3 to August 3l, 
1975, there are several entries. 


There is an item under date of June 17, 
T975Happarently- typed on tthesibasis: of notes -or 
informations provided toy thestypist,; 7; but orijaginagbiy 
prepared by Mrs. Dick. There is no satisfactory 
evidence as to how or when or by whom the material 
was given to the typist or when it was typed or as to 
where and with whom Mrs. Dick's notes reposed from 
June 17, 1975 until transcribed. The typing occurred 
after <Auguste3i76)975. 


This item records Police Constable Gander's 
VISTESCtO “thesSociety. and hnisernefenrence jbo “phere 
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having been an anonymous call to the Sarnia Police 
Force. It contains the following sentence: 


"Allegedly over the last six weeks the 
infant has had a broken arm on one occasion 
and on another a black eye when admitted to 
hospital for other causes." 


Thus clearly, on June 17, 1975, the Society 
was aware not only of the call to the Sarnia Police 
Force on June 16, 1975, but also of allegations of 
occurrences during the preceding six weeks. These 
allegations surely must have been of concern to the 
Society as it considered its position in relation to 
Kim, but there was no evidence that during the period 
covered by this Chapter of the Report any effort was 
made by the Society to inquire into the allegations. 


There is a second item under date June 17, 
1975 apparently ityped*?.on-tthe «basis -ofiinotes for 
information presented to the typist, but originally 
prepared by Mrs. Saul. Again there is no satis- 
Factory evidence as to how or when or by whom the 
material was given to the typist or when it was typed 
or where and with whom Mrs. Saul's notes reposed from 
Junexl7] 7 S197 5 onteel seranscribed vat ersiugircratsay, 
OED % 


This item, as noted above, records the 
visit of Mrs. Saul, Mrs. Hoad and Police Constable 
Gander to examine Kim on June 17, 1975 and Mrs. 
Saul's observations, including her observations of 
the relationship between Jennifer Popen and Annals 
Popen. It contains Mrs. Saul's opinion of Jennifer 
Popen and her belief that close supervision was 
required. 


Thus the Society had an assessment, however 
preliminary or-tentative, by“Mrs.~ Saul vot wWennrier 
Popen and again there was reference to "the history 
of the recent six weeks." 


The item also contains reference to Dr. 
Jumean as the family physician. Thus I am satisfied 
that,.on,June. 17:7 1975, the Secletyawas awarereuas 
Dr. Jumean could be a source of information as to 
Kim's care and well-being. But no effort was made to 
inquire of him as to Kim's medical history. 
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Gloemiatyintiie’ Gocwety, vatdanothing—with 


GELerentcato Kim sirom, June, t77el975 untilsAugust.32; 
bBo Masse 


Mrs. Saul testified that her conversation 
Waiithe Muosiveharveys. OnmJunew lis! 19o 75; ewas) the'dast 
contact she remembered with the case other than 
perhaps to respond to a telephone call from the 
Sarnia Police Force and to advise the caller she was 
no longer involved in the case which had been trans- 
ferred to Mr. Carter. The Society records contain no 
notation of any such telephone call. 


Police Constable Gander testified, and the 
Sarnia Police Force's Investigation Report supports 
him in part, that on July 2, 1975 he telephoned Mrs. 
Saul because it had been arranged that she would 
advise the Sarnia Police Force of the results of the 
Society's involvement. No such advice had been 
received by the Sarnia Police Force; so he telephoned 
Mrs. Saul for information. He said Mrs. Saul advised 
him Kim's case had been assigned to Mr. Carter, and 
he felt that she had added that Mr. Carter had not 
yet been able to see Mr. and Mrs. Popen. 


Mr. Carter testified that Police Constable 
Gander had been in the Society's offices on another 
matter on August 29, 1975, but spoke of Kim's case at 
the time. 


For this Mr. Carter seemingly relied upon 
the fact that there was a paragraph to that effect in 
the Society's typewritten notes. 


With all srespect «to Mr-.-Carterm,and, the 
Society, that is indeed a slim reed upon which to 
rely, it being evident, in part even on the specific 
evidence of Mr. Carter himself, that sometimes the 
typing of the record was done a long time after the 
event. It is equally evident that sometimes the 
typewritten version was not wholly accurate and the 
original author of any note or “little slip of paper" 
used as a foundation for the typing did not always 
compare the typewritten version with his or her 
handwritten notes to confirm the accuracy of trans- 
cription. Indeed until this Inquiry was convened, 
Mrs. Saul had not seen the typewritten transcript of 
her notes. She assumed Mrs. Harvey would have 
checked that transcript against the original notes. 
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Mr. Carter, in reviewing the typewritten 
record, said that at least two items he had himself 
prepared for inclusion therein were missing. 
Apparently they were not transcribed. He said that 
another item which was transcribed, that relating to 
his alleged conversation with Police Constable Gander 
on August 29, 1975, was in error in.that it stated: 


"we [the Society] should hold off." 


Mr. Carter testified that it would be more accurate 
for the transcript to read 


"He [Police Constable Gander] didn't say 
not to interfere -- we should ask their 
hetps. 


Mr. Carter testified that another item was not 
transcribed in the sequence in which he recalled 
having dictated it. 


The entire transcription under date of 
August 29, 1975 is as follows: 


"H.R.C. had talked with Detective Gander, 
City Police, re a home visit and was told 
that the current situation with police and 
parents was most 'volatile' and we should 
hold off. He would send an occurrence 
report and also keep the home under sur- 
veillance and report back. No report was 
received." 


I note that, unlike the item acknowledged 
by Mr. Carter to have been written by him, this item 
does not bear his initials or those of the typist in 
the margin. As well the style of writing is differ- 
ent. =Sfhismatemiopens, withthe tinttraie) "he Reelin 
the body of the item. That indicates to me that 
someone other than Mr. Carter wrote it. In the item 
WEeittéen.by9MreoCarter,; then lengthy “dictation 'irom 
September i, -1975#totFebruary29 701976;7e0hi1s8 imperats 
appear at least twice with those of the typist in the 
margin, but do not appear in the body of the item. 
Thes=itemowrittenvby Mr. Carter Gs 2wrait ten Jinewthe 
first person singular when referring to the author. 
Thesitemsunder  daterofvAugus ty29) 619 75451 Ss snob es0 
written. 
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The last four words of the item, "no report 


was received," satisfy me that the item was written 
after August 29, 1975. 


I find that Mr. Carter neither wrote nor 
dictated the item under date of August 29, 1975 which 
thes Society "s* records attribute 'tothim. Bis 
preceded by an item dated June 19, 1975 with Mrs. 
Harvey's initials in the margin. I believe that Mrs. 
Harvey wrote the item under date of August 29, 1975. 
I am supported in that by the reference in the item 
to concern that Kim might be removed to Jamaica. 
Mrs. Saul testified she may have mentioned that to 
Mossi Harvey, onvdunetl 7/7 e195: 


Further Mrs. Saul testified that she had 
not spoken to Mr. Carter about Kim's case. I am also 
Supported by Mrs. Saul's evidence that no one from 
the Sarnia Police Force had suggested to her that she 
delay any visit to the Popen home. Both she and 
Police Constable Gander in testimony upon the Inquiry 
referred to her intent to visit the home within a 
week of June 17, 1975. The Sarnia Police Force's 
Investigation Report contains no reference to any 
occurrence between June 17 and August 31, 1975 apart 
from Police Constable Gander's telephone conversation 
with Mrs. Saul on July 2, 1975. I heard no evidence 
as to how Mr. Carter might have obtained information 
as to Jennifer Popen's possible flight to Jamaica 
with Kim. 


There was no factual basis for that item 
daced Auguste297al9 75. 


No one from the Sarnia Police Force who 
testifvedshadsanyirecollectlonmohlany!"sulchricon= 
versatdon with Mri Canter connAuguist22978497/ Sirandache 
Police Investigation Report contains no notation of 
it. Police Constable Gander specifically denied any 
involvement with the case after June 17, 1975, apart 
from thiiss;helephone ca Wh ato! Mins 29Saud wonimheBy 2; 
197-5. 


Police Constable Gander specifically denied 
that he had given any assurance to the Society or 
made any statement to the effect that the Sarnia 
Police Force would keep the Popen home under sur- 
veillance. I should mention that any such assurance, 
even if given, would seem to me to be of little value 
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to the Society in relation to its performance of its 
duties..and. certainly would jnotibe,cause; forse 'the 
Society” who, -to.my mind ‘*clear lyiihadmprimary 
responsibility’ inthe case,* to-refrain from perforn— 
ing its function which was to ensure that Kim was 
protected. 


Various witnesses in the employ of the 
Society appeared to stress that Police Constable 
Gander had stated on June 17, 1975 that the telephone 
call to the Sarnia Police Force on June 16, 1975 was 
"anonymous." They said it would have been helpful to 
the Society had they known that the call had been 
from a medical doctor. Be that as it may, Mrs. Saul 
testified that that error or omission by Police 
Constable Gander or the lack of information supplied 
to the Society did not affect her opinion, because of 
"the nature of what [she] saw that day [June l7, 
1975]." At the same time the Society was aware of 
Dr. Jumean's role as the Popen's family physician. 


I largely discount and disregard the pro- 
testations of those of the Society's personnel who 
Suggested that the handling of Kim's case in June, 
1975 might have been different if the Sarnia Police 
Force had indicated to the Society that the complaint 
came froma medical doctor rather than -from van 
anonymous source. 


In my view the Society were not in any 
meaningful way misled in June, 1975. ‘WPhey just did 
nothing mitersJune ts, f1o75>euntel mugustes), 1975 and 
then only because of another occurrence. 


Mrs. Saul expressed a similarly critical 
Opinion with reference to the fact that on June 17, 
i975," the Soctety had? not srecejaved "coprvesmomtor 
information about medical and hospital records and 
reports concerning prior injuries to or treatment and 
hospitalization of Kim. An example of those would be 
Dr. “Sings ‘report 20m) Mairche2)2 7975. whemelnene 
expressed strong suspicion that Kim was a victim of 
abuse and mentioned the battered child syndrome. 


NrsrSaulletebtythatval laott thataimnags have 
been of assistance to her on June 17, 1975 particu- 
larly from the point of view of alerting her to what 
She should be looking for and the questions she 
Should be asking. She felt they would have been of 
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particular assistance to the worker to whom the case 


would be assigned for the continuing investigation by 
and involvement of the Society. 


I share the thought inherent in Mrs. Saul's 
testimony. That thought is that the Society should 
have at once investigated the allegations of prior 
incidents of injury and possible abuse. It was a 
Simple chore left undone by the Society. The Society 
was aware that the allegations related to "six weeks" 
preceding June 17, 1975 and to Kim's prior admission 
eoshospitals, 


I have already commented upon the failure 
of those involved with Kim's hospitalization in March 
an d@A pm le a26h9//5 @honmaker anyereporteipurs lant: ..to 
section 41 of The Child Welfare Act. That failure 
does not absolve the Society from liability for its 
failure from June 17, 1975 onward to seek out that 
information from them. It should not have been a 
difficult task. Dr. Jumean was known to them as the 
Popens' family doctor. There are only two public 
hospitals in Sarnia. 


If Mrs. Saul in her testimony was suggest- 
ing that the Society was not expected to investigate 
to obtain information, I regret the suggestion. The 
personnel of the Society were not entitled to assume 
that others would obtain and furnish to the Society 
all the information needed by the Society to manage 
Kim's case. 


Mros.o Saul telt; that, even, witheall of that 
information about prior events and injuries to Kim, 
her observations of Kim's condition on June 17, 1975 
would not have justified her apprehending Kim at that 
time as a child in need of protection under The Child 
Welfare Act. That was so even though she did have 
great concern that Kim may have been abused and did 
feel she might be abused in the future. 


Mrs. Saul testified that after her report 
to Mrs. Harvey on June 17, 1975, she had no further 
connection with Kim's case and she made no inquiry as 
touitsoprogime ssi. Tne thecdlight solu her. nrealjcnand 
justified concern for Kim's welfare on June 17, 1975 
I am Surprised she made no such inguiry. I do not 
Suggest there was any obligation upon her to do so. 
Even she acknowledged it would have been advisable 


67 


for her to have had a discussion with the long-term 
worker, Mr. Carter as she understood, in which she 
could have expressed the details of her concern. She 
felt ihowever -,othiat the; ob) toatwonye mat gany peo 
arrange such a discussion would lie on the long-term 
worker who could seek information from her in 
clarification or enlargement of her recording. 


In retrospect Mrs. Saul acknowledged that, 
had she approached Mr. Carter, the failure of the 
Society and Mrs. Harvey to open the file and to 
asSign ongoing responsibility for management of the 
case would have been revealed. 


Thus#it® 1s)apparenty? to me othatt;afromwWune 
17 until August 31, 1975, the Society were aware of 
incidents in Kim's life which should have been 
investigated, but nothing was done. 


It is clear to me that the Society was 
lacking in appropriate procedures. It is inexcusable 
that a matter such as this, regarded even by the 
Society's personnel as one requiring serious, urgent 
and long-term investigation and involvement by the 
Society, Should be permitted to remain unrecorded and 
unattended for two and one half months. I am satis- 
fied that that came about largely, if not solely, 
because of the absence of appropriate procedures ae 
systems within the Society. 


The methods employed by the Society on June 
17, 1975 and later to purport to record the events of 
that “days resutite mmvthelSoc retys#records in this 
matter being woefully lacking in credibility. If one 
were to read those records without having heard the 
testimony given upon the Inquiry one would have a 
picture of those events which was far removed from 
the facts. 


Clearly the typewritten transcript was 
prepared no earlier than September, 1975. The hand- 
written notes of Mrs. Dick and Mrs. Saul on which the 
typewritten transcript is based are not available to 
enable any verification of the accuracy of trans- 
Cription. Neither Mrs. Dick nor Mrs. Saul compared 
the typewritten record purporting to be a copy of her 
handwritten notes with her own notes to ascertain the 
accuracy Of transcription. Mrs. Saul had not seen 
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the typewritten record until she read it in prepara- 
LilpnTlowenecmsytashimonysaupon abhiseingqwuviry «' The 
typewritten transcript was not manually initialled to 
indicate that the person originally creating the 
entry had read and approved the transcript. 


There is no clear evidence as to just where 
those handwritten notes may have been from June 17, 
1975 until the typewritten versions were prepared. 
It seems likely that at least Mrs. Saul's notes were 
left with Mrs. Harvey. Perhaps Mrs. Dick's notes too 
were given to Mrs. Harvey, but Mrs. Harvey seemed to 
deny that and speculated that Mrs. Dick may have 
assembled all of the material and given it to the 
typist in September. That uncertainty is a demon- 
stration Toft the’ lack ‘of; system or control of records 
within the Society. 


Mrs. Harvey in her testimony spoke of a 
card index file. She said such a card with reference 
to Kim should have been prepared in June, 1975. 
Clearly it was not. Indeed, if my memory of the 
evidence is correct, the original of such card which 
was presumably prepared when the file was opened in 
September, 1975 could not be located, but Mr. Carter 
had a copy which had been given to him when the case 
was assigned to him in September, 1975. 


Mrs. Harvey suggested that Mrs. Saul's 
notes or the contents of them would have been dis- 
cussed at a meeting of certain Society workers on 
Junes 17, 71975 se Ase indicatedsearlversl «aninot pre= 
pared to accept that suggestion. No minutes of any 
meeting made available to the Inquiry support it. 


Mrs. Harvey, testitwzednthaty, mong some 
unexplained reason on August 29, 1975, she checked to 
see what was happening to the case, that she called 
Mee Camterjto hem iofficesandetotds himatomeas iehe 
Sarnbatholtce orce tominguiremnot thenecasyro) tne 
State of the case. She said Mr. Carter had reported 
back to her that the police regarded the matter as 
most volatile and requested that the Society not 
visit the Popen home and the police would forward a 
reporter: 


When asked if he had any discussion with 
Mrs. Harvey immediately subsequent to the conversa- 
tion which he said he had had with Police Constable 
Gander on August 29, 1975 Mr. Carter's response was: 
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"If I did-1t° Mayohave jbeen? am passing 
comment which often occurs about many 
cases," 


Thus Mr. Carter's evidence does not support 
Mrs. Harvey's evidence to the effect that, on August 
29, 1975, the initiative for whatever, if anything, 
happened on that day came from her. 


Il tam not prépared to find ‘that anything 
with reference to Kim was discussed or done by any of 
the Society's personnel, specifically Mrs. Harvey and 
Mrw Carter 7;--on August 92972 19758 noErstam i prepar ecdrtco 
accept Mrs. Harvey's testimony that on August 29, 
1975 she dictated the paragraphs of the recording 
bearing that date and the date June 19, 1975. Mrs. 
Harvey said the final paragraph dated August 3l, 
1975, which was 


"Case opened to H.R. Carter" 


Was So dated? for statistical’ andy thuss fort inane.a. 
reasons. 


I am prepared to accept that she dictated 
those paragraphs. But she did not do so on August 
29, 19/5. one, dvdr sorabter Augus tra ,o.t ire 


hrnotelparticularlyythaty tiemrollowing 
paragraph dealing with various events, including 
August 23," '197/5;,5 alsororiginallya purporteds tosbear 
Cate AWG USC £2. eo Mes Pubarvey-“called “vtra 
Sty pas Ceerror,. “OL doonotettnankeso. Mrs. Harvey 
acknowledged she had corrected that in ink to August 
31, 1975 and also made a note for an insertion of 
that point from another page. 


AsiiMrs:. -Harveyarsaad Gin ttesti mommy sane Lees 
suchsaemess, "a2 agree 


Regretfully Mrs. Harvey's memory, which put 
everything in as favourable a light as possible for 
her, did not help to clear up the "mess." 


I am satisfied that on June 17, 1975S Mrs 
Harvey assumed personal responsibility for the 
handling of documentation of this case. She said she 
Knew it would require a longer period of time than 
the short term workers would give, which was three 
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months. She then intended to assign it to Mr. Carter 
for ongoing investigation and service on behalf of 
the Society. That assignment was not made and 
Mrs. Harvey had no explanation for her failure to 
assign the case to Mr. Carter. 


Mrs. Harvey gave no explanation as to what 
had prompted her on August 29, 1975 to speak to Mr. 
Carter. She sought to explain the interval from June 
i> TOT Sec orhugue-t- 29, .1O754eby USaying: thao owas 
not unusual for Mr. Carter to work on his own without 
reporting to her and that the summer months and 
vacations interfered with regular staff meetings and 
reports. She also indicated that the immediate 
asSignment of the case to the long-term worker, Mr. 
Carter, perhaps resulted in the oversight in pre- 
paration of the intake work documentation. She 
nonetheless testified that it was not unusual for 
cases to be transferred so quickly. She had no 
explanation for the case coming to her attention or 
Mrndeon eAUGUSL. “297. 19 )5, 


To my mind the supposed resurgence of the 
Case ain- the! Society “on Friday, 2August. 297919759 just 
a day or two before Kim was admitted to hospital, is 
Loowueatla Coincidence. tos belicredibie:.2 1 .oenot 
believe it. 


Even Mrs. Harvey and Mr. Carter, who testi- 
fied as to that resurgence, do not agree as to how it 
came about. Mrs. Harvey said she initiated it and 
spoke ,tovyiMr. (Carteremosttioncetfully "to getiron' wrth 
EWelbcasene eon. (Carter ite sitatime dai tacame-anowt 
Casuallvviand Yincidentaliyytormanotherematter he 
discussed witht-almolicemofticers thatiday vin hrs 
OPi Tce. 


Mr. Carter gave no explanation as to why he 
had concerned himself to make any note of that 
incidental and casual conversation. He had then, to 
his knowledge, no involvement with the case. rc 
merely wonder as to of what he thought his notes 
would become part. Mr. Carter has no recollection of 
a specific conversation at about that time with Mrs. 
Harvey relative to his casual discussion with the 
Police officer! oly ame surenthatv if, Mrs" barvey= had 
spoken to him, as forcefully as she testified she 
had, he would have remembered. 


ik 


The suggestion that Mr. Carter made notes 
for= the~Socwetysy fa lesontAugus ts 29908 Siiswedee noe 
credible. At that time the entire file was composed 
only of the handwritten notes of Mrs. Dick and Mrs. 
Saul. The location of those notes is not known. 
Only those two workers and Mrs. Harvey and Mrs. Hoad 
had had any involvement in the case. MaanyGarter 
could not have found in the Society any record of the 
case ,even 'i1f he had) looked. for; bt... Theme was no 
evidence that he had looked. In addition, on his own 
evidence, he had, in May or June, 1975, been 
approached by Mrs. Hewitt in the mall about Kim. But 
he made no note of that discussion nor did he feel 
any need to make any inquiries within the Society 
about the matter. I am left to wonder why he says 
his attitude and actions were different on August 29, 
1975 from what they were when Mrs. Hewitt spoke to 
him earlier. Clearly nothing had happened within the 
Society to cause him to change his attitude toward 
the case and his actions. 


Mr. Carter acknowledged that the material 
transcribed in typewritten form is not as he would 
have written his note. The typewritten material 
under date August 29, 1975 is prepared in the third 
person,9"WH.ReCs i hadi avalkeds:.o%@4lso; Mins hisevitew) eet 
Should have noted that Police Constable Gander spoke 
to him rather than that he spoke with Police 
Constable Gander. That may, at first blush, appear 
to be an exercise in semantics, but I think Mr. 
Carter washindicatiungmthatyithesinntrativemtformehe 
conversation lay with Police Constable Gander, that 
Mr. Carter had not sought out Police Constable Gander 
to elicit any information and that any conversation 
or discussion was quite casual in nature. 


Danote 2as well that the, typewritten 
material refers to a report to be furnished by the 
Sarnia Police Force and concludes 


"No report was received." 


It seems obvious therefor that the material from 
which the typewritten transcript was made was 
prepared at some time after, perhaps a long time 
after August 29, 1975 when the promise to deliver 
Such a report was allegedly made. 


ee 


In fairness to Mr. Carter, while he pro- 
fesses to remember the conversation he allegedly had 
with Police Constable Gander, he relies on a personal 
diary and the typewritten record to establish the 
date of that conversation as being August 29, 1975. 
His original notes too have been destroyed. I have 
already commented upon the fallibility of those 
records. Even Mr. Carter's evidence demonstrates 
thatrialiabalptey. 


I cannot and do not accept the evidence of 
Mrs. Harvey and Mr. Carter as to the resurgence of 
interest in Kim's case on August 29, 1975. I am not 
prepare detostindathateanything melatimectomimum 
occurred within the Society on August 29, 1975. 


Eien jp cilior: stoe.Kim'smbiaithedthe! Lambton 
Health Unit had been involved with her and her 
Familiy. mel ni Augusttj.al97 4)MrsseKulyvotpthataUnttehad 
counselled Jennifer Popen on nutrition and general 
pre-natal care. This was after another nurse from 
The Lambton Health Unit had been sent to visit 
Jennifer Popen in hospital because of the report of 
her illness with an intestinal parasitic infestation 
during her pregnancy with Kim. 


Ingkebraany atlo7 SeaMuswekhudyivisitedgthe 
Popen home in connection with Kim's birth and general 
care following the recommendation of another nurse 
from The Lambton Health Unit who had visited Jennifer 
Popen while she was in the hospital for Kim's birth. 


Dr. Duncan, in the absence of any record of 
the reason for the recommendation that a nurse from 
The Lambton Health Unit visit the Popen home, opined 
that the recommendation was made because Jennifer 
Popen was such a young mother. 


Dr. Duncan testified. that.onndunes167A419754 
Dr. Jumean telephoned her to report the possibility 
of Kim having been abused. She said Dr. Jumean told 
her he had just examined Kim in his office and she 
had lacerations of the lip and multiple bruising. He 
told Dr. Duncan he had notified the Sarnia Police 
Force. His purpose in calling The Lambton Health 
Unit was that they be aware of the matter and perhaps 
visit the home. Dr. Duncan testified that Dr. Jumean 
informed her that Jennifer Popen abused Kim in a 
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chain reaction when Annals Popen beat Jennifer 
Popen. 


Dr. Duncan felt The Lambton Health Unit's 
role was one of education of the public and not one 
of supervision. She said if The Lambton Health Unit 
felt supervision was required for the welfare of the 
child The Lambton Health Unit would ask the Society 
to provide supervision. She testified that one of 
The Lambton Health Unit's goals was to establish a 
good relationship with those whom they visited. 
Another immediate goal would be to see Kim if the 
chance arose and perhaps to have the parents discuss 
the problem. 


Mrs. KU Lye Said Gthac 2one Unes 257, ei oe 
visited the Popen home and both parents denied having 
abused Kim. The explanation given by them for the 
earlier broken arm was that Kim had fallen froma 
chair when straps were loosened. The explanation 
given by Jennifer Popen for Dr. Jumean's report was 
that the matter was misreported to him by a relative 
who wanted Kim. 


On. June 923 ,1977-5_ 427M.e svanKuiihy gen ade oniiviga 
brief look at Kim while she was sleeping. It was 
just enough to enable Mrs. Kuly to see Kim's face and 
headwos She .saw¢no ssign sof singury.s Ghesmadeygno 
insistent effort tomsees Kim.) It was the opinionvof 
Dr. Duncan, her superior, that The Lambton Health 
Unit's personnel could not examine a child without 
the consent of the parents and indeed could not even 
enter the home against the parents' wishes. 


Mrs. Kuly said she had made a very loose 
arrangement with the Society to report to them if she 
observed anything of significance. She felt she had 
made no such observation; so she made no report to 
the Society on her visit. 


It seems that Mrs. Kuly was informed by 
Jennifer’ Popen on! June’ 23, 1975 that one’ of the 
Society's workers was visiting the home regularly. 
If so, the information was wrong. On June 17, 1975 
Mrs -cSaul)nadispokenfofmaneintentecorvis Le. .biiaby 
June! 52 3,41 O77 Saitehenme badaibeiens no tv. VSs.2t Pay Scine 
Society's personnel except that made on June 17, 
EOTS.. 
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Mrs. Betty Hewitt testified that in June, 
July or August 1975, she saw Kim with Jennifer Popen 
at a shopping mall. Mrs. Hewitt recognized Jennifer 
Popen from her prior attendances at St. Joseph's 
HOspital With Kim. sshegsatdithat,icout of? curiiiosi ty 
and friendliness, she approached them and observed 
that Kim had black eyes and bruising around the face, 
but Jennifer Popen walked away without any conversa- 
EPO. 


Mrs. Hewitt testified that she commented on 
thar tos Dre Thonp: withing atday. core two.? Shepisa ids Dr. 
Thorp agreed that he would speak to Dr. Jumean. Dr. 
Thorp's evidence was somewhat different. He said he 
had agreed to look into the matter 1£ Dr. Jumean 
indicated to Mrs. Hewitt that he would not inquire 
into it. He said he was told by Mrs. Hewitt that she 
had spoken to Dr. Jumean and then was told by Dr. 
Jumean that Dr. Jumean had gone to the Popen home, 
but had been refused admission. Dr. Thorp said that 
during that conversation with Dr. Jumean he expressed 
his Ssuspreions fhatfhthe (Manch«227401975ahospxtali-= 
zation of Kim involved abuse. 


DresWumeanatdidsnot recollect, any such 
conversation with Dr. Thorp, but denied that he had 
ever tried to go to the Popen home and been refused 
admission. 


Dr. Jumean testified that as a result of 
his having seen Kim in June 1975 he was concerned and 
telephoned Jennifer Popen and asked her to come to 
his office. To use his words he wanted 


aco Lindsoutewhat ¥swgoing on.” 


He said that Jennifer Popen attended at his office 
three days after he had seen Kim with Fay Popen. He 
said he could not remember examining Kim's file 
before that visit and could not remember having then 
any prior indication of suspicion by anyone that Kim 
was the victim of abuse. His office records indicate 
acevisit on June°19,/-1975,° but neither «theysnorehis 
testimony upon the Inquiry are helpful in determining 
the nature of that visit or his observations at that 
time. It is not even clear that he saw Kim on June 
1S es ai de Mi Ao 
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One is left to wonder why Dr. Jumean would 
not then have carefully reviewed Kim's file, and 
remember doing it, if he were truly concerned “to 
find out what's going on." There was material there 
to assist him in any such endeavour. 


Thus again it seems that there were 
persons, Dr. Thorp, Dr. Jumean, Mrs. Hewitt and Mrs. 
Fay Popen, who apparently had ample basis on which to 
justify a report to a children's aid society or Crown 
attorney under section 41 of The Child Welfare Act 
before August 31, 1975. Again it seems to me that 
such failure, if failure it be, by those persons had 
only a minimal effect upon the development of the 
tragic story of Kim's life and death. 


One may speculate as to what might have 
happened had any of those persons made such a report 
advrectilvyetotda chi lidren Vs. (atdtisoclety 20m “Crown 
attorney. That they did not possibly contributed to 
PHSPLOrMiNngG Of tthe second Var cmoL the raul cilieston 
tragedy which eventually ringed Kim and led to her 
death. 


In fairness to Mrs. Hewitt, Mrs. Fay Popen 
and Dr. Thorp in this context, each of them reported 
the information to Dr. Jumean the family doctor. 
Such report was made directly to Dr. Jumean in the 
case of Mrs. Popen and Dr. Thorp and indirectly to 
him in the case of Mrs. Hewitt who had reported to 
Dre Thorp welhuse any fal bur esitomnep ont). iitewnaced 
there was such failure, is purely a technical rather 
than a moral failure. 


But far and away more serious was the fail- 
ure Of the Society, from June 17 to August 31, 1975, 
to do more than send Mrs. Saul and Mrs. Hoad with 
Police Constable Gander to investigate the report 
which was transmitted to the Society by the Sarnia 
Police Force. That the Society failed to undertake 
any further investigation, even though Mrs. Harvey 
agreed with Mrs. Saul that the case would require 
long and intensive effort by the Society in co- 
Operation with other agencies, such as The Lambton 
Health Unit, was probably one of the two major errors 
of oversight or judgement which resulted in Kim's 
death. 
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Thus was formed the third arc, and the 
ficSsteoL Lyon Ma pomeaves, Of the circle of tragedy 
which eventually ringed Kim and led to her death. 


he 


Chapter VII 


Significant Events in Kim’s Life 
from August 31 to September 5, 1975 


On=Sunday, August -31l> 97 Steeshortiy *abver 
midnight, Kim was admitted to St. Joseph's Hospital. 


In her testimony upon the Inquiry, Jennifer 
Popen acknowledged that she had caused the injuries 
to Kim which are discussed in this section. Again 
Jennifer Popen stated that Kim had fallen from her 
Clelb, 


"but the arm wasn't caused by falling from 
theviceiby bit she didstelly." 


This admission related to the rib fractures 
as well as the more recent injuries. She said the 
broken arm came about as a result of something she 
had deliberately and knowingly done, but, in almost 
the same breath, she asserted that she had been 
ceuthewl sir her *testimony -En* the Province) aeeCoure 
CPani iy  Divrs lon )e"o fs+the County of “hampton ae wireen 
hereafter in this Chapter shall be called simply the 
“Provincial Court™, “that ‘Kim had) farlenr tron we. 
crib. That was in answer to Judge Nighswander's 
query about the broken arm and its cause. Upon the 
Inquiry, she said that was truthful evidence but 


me Just Vd  ldvgt ter haim what -erser trad 
happened. Ff “drdnt “qet-i1nto detail sO F 
wouldn't’ call that “ying “because Pr drdan't 
Getintoed tt 


She was typically evasive when asked if she 
had lied in response to another question by Judge 
Nighswander in the Provincial Court. She had told 
Judge Nighswander she had not seen certain injuries 
happen, but, in her testimony upon the Inquiry, she 
acknowledged she had seen them happen. When asked 
about the evident discrepancy and whether she had 
lied to Judge Nighswander she responded merely 
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"Well, I'm not sure I did there, because I 
didn't remember." 


But Jennifer Popen did maintain that Annals 
Popen had hit Kim with a slipper on one occasion as 
described in the proceeding in the Provincial Court 
subsequent to discovery of Kim's injuries on August 
3 eon Ds 


I should add that Jennifer Popen acknow- 
ledged that she misled Annals Popen as to the cause 
Of various injuries which Kim had suffered to that 
time and that Annals Popen had believed her explana- 
tions for the injuries. 


Jennifer Popen acknowledged that until her 
ultimate plea of guilty to the charge of manslaughter 
she told false "stories" to a number of people, 
including doctors, as to how Kim's injuries had been 
caused. All of the "stories" showed Jennifer Popeh 
to be blameless. 


On August 31, 1975 Kim was examined by Dr. 
Thorp who again, as on March 22, 1975, was covering 
for Dr. Jumean and was present in the Hospital's 
Emergency Department. Dre. Sern Opp steserrred that 
Jennifer Popen on presenting Kim at the hospital 
reported that Kim had fallen from her crib during the 
morning of August 30, 1975 and later cried with pain, 
which resulted in Jennifer Popen bringing her to the 
hospital. He said Jennifer Popen further related 
that Kim had fallen from the same crib two or three 
days earlier and had injured her right elbow. He 
said Jennifer Popen also mentioned the injury leading 
EORPKIM S=nOspictallLzatlon-on March 22," 19/5. 


Dr. Thorp said that when asked why she had 
not brought Kim to hospital earlier Jennifer Popen 
had said she had not felt Kim was injured until she 
began cOrcry. 


Dr. Thorp found some bruising and hardening 
in the “area “of Kim's Deft elbow. At that time, 
perhaps because of lighting and other conditions, he 
found no bruises on her head or elsewhere on her 
body. On later examination he did see some bruises 
and a healing sore or scab in the middle of her upper 
eip: 


a 


Dr. Thorp made a diagnosis of right otitis 
media, infection of the middle ear, in addition to 
the injuries. 


Dr. Thorp decided to admit Kim to hospital 
and was concerned about the possibility of child 
abuse. He determined to bring his concern to Dr. 
Jumean's attention again. In using the word "again" 
Dr. Thorp Sald’speciPircaly, hereiads s pOKeieEloO 
Dr. Jumean about the incident of Mrs. Hewitt's obser- 
vation of Kim with black eyes in the shopping mall in 
the summer of 1975, and at the same time he had 
spoken about the earbier fracture of the left humerus 
invMarchy 1975. 


Kim was X-rayed in the morning of August 
31, 1975 and there was evidence of a fracture of the 
left elbow. Dr. McCrudden described it aS a super- 
condylar' fracture, thatisifacftracture; ofp thetiover 
end of the humerus within the elbow joint. He said 
the same X-ray demonstrated the healing of the 
Original mid-shaft fracture of the same bone which 
Wais' (qui te; ns odsiid: we Bhiaite as stherangunyfoheMar ch 225 
LOmibs 


Upon seeing the results of the X-rays, Dr. 
Thorp) arranged £omuDrwnSnogh sto, examine sgkKsumy,.7 abies 
Singh's examination revealed slight swelling and 
bruising of the left and right elbow region and 
slight bruises on the lower end of the tibia and 
fibula on both sides of the ankles. Both ankles were 
swollen, tender and bruised. There was a slight 
bruise over the left cheek. The left upper lip was 
Slightly cracked and bleeding. 


Dr. Singh said there was no tenderness or 
swelling or bruising of the left arm apparent to him 
during his physical examination of Kim, but X-rays 
revealed a fracture of the metaphysis of the left 
lower humerus. 


Dr. Singhiatestpired, vhat.furtivernax—rays 
revealedisfiractures, jof) thes Veftes th sands Sehr ibs) sun 
the mid-axillary line. He had not discovered that 
injury during his clinical examination of Kim and 
Jennifer Popen had not reported it to him. He said 
that on receiving the X-ray report he examined Kim 
again and found those ribs to be slightly swollen, 
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but not tender. That indicated to him that they may 
have been old fractures which had healed. 


Dr. Singh was asked for his opinion as to 
how the various injuries noted on August 31 and 
September 1, 1975 might have been occasioned. In his 
Opinion the bruising of the left cheek and the injury 
tovthe lip= might have been caused by a fall or 
"externally by some other person or object." In his 
OpinilonyevimMpacts pn7uLry ;,foOrnsalstrongtviobence torea 
strong force on the elbows (sic)" would have caused 
the fracture of the lower part of the left humerus. 
He said a fall» from "a great height” might have 
caused the fracture, that is a fall from more than 
three or four feet. Dr. Singh opined that the lineal 
bruises on the ankles could be caused by someone 
grasping or holding the ankles tightly, that is with 
"a tremendous amount of pressure." Dr. Singh felt 
the fractures of the ribs could have been caused by a 
Sstrsongerorcesorta fall, but his) opintonywassthat no 
chiaddeofoKim'’stage®could?7 of *historsherrownsvolrcion; 
have a fall to create such a fracture. 


Dr. McCrudden testified that on September 
1, 1975 several X-rays were taken. They were to be a 
long bone skeletal survey of Kim and a re-examination 
of the fracture of the left humerus. He said that 
coincidentally a portion of the left rib cage was 
demonstrated on the X-ray film. Thiaweponrtrayed 
healing fractures of the eighth and ninth ribs in the 
mid-axillary line, that is directly in the side. By 
reason of the amount of callus formation present Dr. 
McCrudden estimated that the fracture had occurred 
about three to four weeks earlier. As a result of 
that X-ray he had examined the chest X-ray performed 
On@APETUsZ2 6701975" and Ifioumdiothat gy temevieat caine 
fracturevof the ribs) Clearly whatever caused the 
fractures: iof the tmibs-4.0c curred fined ua wormeanrly 
August. That may have been coincident with whatever 
event caused Kim's black eyes which Mrs. Hewitt saw 
in that shopping mall. 


Again Mr. Khattab, the hospital social 
worker, was notified. He merely telephoned the 
Society and spoke with Mrs. Harvey on September 3, 
1975. He advised her that Kim appeared to have been 
abused. He said Mrs. Harvey asked for something in 
writing. He said he had not been informed that the 
Society were already involved in the case; so he sent 
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a brief, almost form letter to the Society dated 
September 4, 51975° indi catwng /tiate i inwaseitogpe 
released from hospital on September 5, 1975 and 


"May need some assistance after leaving 
hospital." 


He enclosed a sheet which he said showed 
Kim's date of birth, information as to her admission 
tosSt awoseph*seAHospital yon ‘Manpehe227 00975) twrehea 
fracture" and her admission again on April 22, 1975 
"with black eyes plus" and her admission on August 
8-975 nwa. ths fracture randabrn ses. / 


In that document, which is dated September 
S7ekbo75, hel wrote: 


"this case requires deep investigation 
which we are sure you will conduct." 


He also recorded that Jennifer Popen appeared to be 


"Very responsible but this is a matter the 
hospital doubts." 


In his note he said: 


wit assreported” to shies ~hos pastas jovesan 
outside source that the father beats the 
mother and the latter beats the child." 


Fr omsalinoft ethats bt “src Beart that: 
Khattab was not aware of the instruction from Mrs. 
Dick to the hospital on August 31, 1975 that Kim was 
to be released from hospital only to the care of the 
Society. Thus it would seem that Mr. Khattab's note 
to the Society was indeed a "form" letter and was not 
ous result, of;any jinvestigative -orsobhep ebionteby 

im. 


He also said he enclosed "a copy of the 
physician's report™. I do not know the “identitys of 
the physician whose report he purported to enclose. 


Mr. Khattab testified that a copy of) Dr. 
Singh's report on Kim's discharge from hospital on 
September 5, 1975 was forwarded to the Society. That 
evidence seems to be based on the notation on that 
discharge summary that a copy was forwarded to 
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Mr eocarter eChiddremmiAranSsocretytcaiwlhat report 
was not dictated until September 5, 1975; so it would 
seem would not have have been enclosed with Mr. 
Khattab's letter which he said was mailed on 
September 4, 1975 and which he said was intended by 
him to be received by Mrs. Harvey. He made no 
mention of Mr. Carter. 


Mr. Khattab in his evidence indicated that 
involvement in Kim's case was his first experience 
with child abuse. He said that he had come from a 
culture which never heard of child abuse. With all 
due respect to Mr. Khattab I find that incredible. 


On the strength of Dr. Bates' testimony I 
am Satisfied that abuse of children is a world-wide 
phenomenom. What constitutes abuse of children 
within a society is determined by that society. Each 
society may view and treat what it recognizes as the 
phenomenom in its own way and with varying success. 


It may be that what we in Canada regard as 
abuse of children is not so regarded in the culture 
from which Mr. Khattab comes, but surely he, as one 
professing to be a social worker educated, in part, 
in Canada and as one employed as a social worker in 
Canada, must be aware of the standards and attitudes 
of Canada and Canadian society generally in relation 
to the care of children. 


Bemthatitas timay, .Mu. yKnhattab7efonr iwhat= 
ever reasons, was unable in March, 1975 to believe 
that any parent could abuse a child. That seems to 
me to be a naive, wholly idealistic and unrealistic 
approach for anyone who professes to be a "Social 
worker". He said the formal courses he had taken 
would, subject only to his completing a thesis, have 
entitled him to a degree of Doctor of Philosophy in 
social work. He said none of those courses touched 
onvthe@battered ichiid .wThat stool itsmantincredibie 
statement. 


Mr. Khattab testified that when he began 
his service at St. Joseph's Hospital in December, 
1974 he had no information and knew nothing about the 
battered child syndrome and, as it was not his 
"speciality", he chose not to look into it. Again 
that is an incredible statement of position or 
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philosophy by one who held himself out to be a social 
worker. 


When he was examined by the Inquiry's 
counsel Mr. Khattab seemed to me to waffle consider- 
ably. He said he was not advised in March, 1975 that 
Kim's was a case of "Suspected child abuse." He said 
he chose to say that the case was referred to him 
"for child protection reason", but he did not explain 
what that meant to him or anyone else. Lam 
Sabisticdmrtecourd mean ‘only to“protece tehelechila 
from danger, neglect or abuse from whatever source. 


The words “suspected child abuse" may not 
have been used in that juxtaposition, but had Mr. 
Khattab read the documents in Kim's file, particular- 
ly the request for consultation signed by Dr. Lota 
and Dr. Singh's handwritten and typewritten reports, 
he would have seen the symbols and words 


"2 batter baby syndrome" 
and 


"I would strongly suspect that the battered 
child syndrome is present." 


DEeoOLSinghs clearilyviandveated hissisusppclongsthawekim 
required protection then to avoid further injury, 
including severe fractures. I do not know how anyone 
seeing those documents could not recognize that the 
doctors, especially Dr. Singh, were expressing a 
Suspicion that Kim had been battered. Even in common 
usage a child who has been battered has been abused. 


Deshou lds notes that hadrmMrre Khat Gabmbeen 
concerned Sas #to%the meanings ofvsiba tuer e dyivaby 
Syndrome" he needed to look no further than the 
Concise Oxford Dictionary. That work, under the word 
"batter", has the swung dash symbol followed by the 
letters and word "-ed baby" and the meaning given 
therefore is 


"with symptoms of repeated violence by 
adults" 


Other dictionaries may not be as direct and apt, but 
would certainly give meanings to be ascribed to the 
word "batter" which would include the application of 
violence by striking. 
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Even if the reference of the matter to him 
was merely to achieve protection for Kim, Mr. Khattab 
did nothing effective to provide that protection. 


As to what was expected of Mr. Khattab on 
August 31, 1975 and thereafter is summed up in Dr. 
Singh's summary prepared on September 5, 1975, when 
Kim was discharged from hospital. Dr. Singh wrote, 
after a description of Kim's injuries: 


"Pictures of these bruises were taken by 
Ehempoistces sen Batteredynchildresyndromes 
Children's Aid Society and the police plus 
Mr. Khattab were informed about this and 
they are taking necessary procedures and 
investigations to find out the cause and 
Dhiessi pe quency fot £thes ernirac wume se amd 
bruises." 


Again Mr. Khattab did not do as Dr. Singh 
expected. He did not take any procedure other than 
to telephone the Society and then to send them what I 
regard and classify as a form letter. He made no 
investigation to learn the cause and frequency of the 
fractures and bruises. 


Even though in his statement to this 
Inquiry's investigator Mr. Khattab had said 


"I was informed of Kim POPEN and the 
suspected Battered Child Syndrome" 


he seemed to me to continue to waffle in his 
testimony and say that the fact of child abuse could 
be determined only by examination by a qualified 
medical2practitionerbandwethaty:brudlsesw on ia @heid 
Might. come .Erom), many -sournces « wHesgovermtookssenat 
doctors had expressed concern and suspicion which 
were recorded in Kim's file at the hospital. He 
Overlooked that he had been asked to investigate the 
environmental and social status of the Popen family. 
He was expected to do only that and to report to 
doctors. He was not asked to make the definitive 
determination that Kim was a victim of child abuse. 


I felt all of what I have written about was 
a Shallow defensive stance taken by Mr. Khattab to 
minimize his own responsibility. Clearly a social 
worker is not to be expected to make any medical 
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diagnosis or to express any opinion as to cause of 
any injury or any Similar opinion that only a medical 
practitioner might be expected to make or express. 
Mr. Khattabiowas not Yasked to dovany oft uhatmginer was 
asked merely to investigate the Popen family and 
household in relation to the care which Kim was 
receiving. 


Mr. Khattab did acknowledge, in retrospect, 
that Jennifer Popen had "fooled" him and that if the 
situation which arose in March, 1975 were to arise 
again he Sould contact the Society at once. 


As I have mentioned in Chapter V, Mr. 
Khattab went on to indicate some concern that he 
might have been sued in March, 1975 had he informed 
the Society of any suspicion of child abuse which he 
was "not «sure Of" ‘so her chose: motretoumm forumetne 
Society "unless [he had] evidence." He denied that 
he had noted in Dr. Singh's report in March, 1975 any 
reference to the possibility of “battered child 
syndrome," although he said he had read the hospital 
charts@onh Kime Mr. Khattabawent fons to tsay Bubac; 
while his report to the Society on September 4, 1975 
referred to Kim having been admitted to hospital on 
April 22, 1975, with black eyes, that was based 
solely on information given to him by Mrs. Mitchell, 
head nurse and was not accurate. I am left to wonder 
what he did read in March, 1975. 


Mr. Khattab testified that he had not 
spoken to Jennifer Popen before reporting to the 
Society on September 3 and 4, 1975 because he decided 
he would not be fooled again. He testified that the 
mere fact that Kim had been admitted to hospital a 
second time was enough to warrant his reporting the 
matter to the Society. 


It was Kim's second admission with a 
fracture of a bone, but it was her third admission to 
hospital srededoubt thateMrvekKhattab “sathoughteprnocess 
was such as he suggested. 


Mra -Khattabvseems bos have goneniromea 
position of complete trust and naivete to one of 
complete incredulity and disbelief that a child might 
be admitted to hospital on two or more occasions for 
treatment of injuries suffered otherwise than from 
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abuse. In my view neither extreme position is 
correct and proper. 


the: doctors air coted pf by order on Kim's 
chart, that she was not to be released from hospital 
unless the doctor was called and the mother, Jennifer 
Popen, was not to be allowed to sign Kim out without 
NOLLTEVing the’ doctors 


Mrs. Hewitt was Acting Head Nurse when 
Jennifer Popen came to St. Joseph's Hospital at about 
2Z221080%c LockGan .the “afternoon ofoAugist 31, L975 cand 
Stated her intention to take Kim home. Mrs. Hewitt 
testified that all nurses had been instructed to be 
alert to any visitors to Kim. Jennifer Popen did not 
try to remove Kim Surreptitiously, but announced to 
Mrs. Hewitt her intent to take Kim home. Mrs. Hewitt 
objected on the basis that all tests had not been 
completed, but Jennifer Popen was insistent and 
stated that there was nothing wrong with Kim. The 
nursing staff arranged to keep Kim hidden from 
Jennifer Popen and in the meantime sought to reach 
doctors and supervisors to ascertain the legal 
position of the hospital insofar as it related to 
Kim's remaining in hospital. 


| As arresult= Dritwhorp andWwDreéfrSinghitre= 

sponded and telephone calls were placed to the Sarnia 
Police Force and the Society. Mrs. Dick responded on 
behalf of the Society and Police Constables Kennedy, 
Wyville and Turner on behalf of the Sarnia Police 
Force. 


Police Constable Edward J. Kennedy was the 
first police officer to arrive. He saw Kim and de- 
scribed her as having been "badly battered" as shown 
in the photographs later taken by Police Constable 
Turner. He said that in his opinion 


Sate t Wasn +t@anlaccident® Something 
deliberate had happened to that child...." 


He based that opinion on the variety of injuries on 
Various pares OF Kim s body. 


in “ther vroht-or Mee ekKhattab er professed 
dVEficurty with ete words “chrid abuse’ and "battered 
baby" Police Constable Kennedy's use of the adjective 
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"battered olsiisiignast icant BUC show vulraty shee xs 
pressions are not esoteric. 


Police Constable Kennedy was present when 
Police Constable Wyville interviewed Jennifer Popen. 
He described Jennifer Popen as being very solemn and 
hostile. He said she kept saying that Kim was 
continuously falling from her cribs 


Police Constable Wyville was the next to 
arrive in response to the telephone calls from the 
hospital. He arrived at the hospital about 3:10 in 
the afternoon. He said that Mrs. Hewitt told him 
that doctors felt Kim was a battered child. He said 
she expressed concern that the parents would remove 
Kim from hospital against her wishes. He spoke with 
Dr. Thorp and Dr. Singh who expressed their opinions 
that Kim was a battered or misused child or both. He 
too identified the photographs as being of Kim and as 
depicting the injuries which were apparent to him. 
They were injuries to both arms, ankles, left cheek 
and upper lip. 


Police Constable Ronald J. Turner was the 
police photographer who took the photographs and he 
described them as having been taken to show the 
injuries which were apparent. 


Police Constable Wyville assumed responsi- 
bility for the investigation. He spoke with Jennifer 
Popen and Annals Popen, but felt a degree of frustra- 
tion in that discussion. He said that even if he 
directed a question to Annals Popen, Annals Popen 
would not respond unless Jennifer Popen indicated 
thathitt was wnronder, forvhime towdotwiso, He said 
Jennifer Popen was definitely the spokesman for them. 
He said she continually stated that Kim was very 
active and tended, ito -£aliy Eromeshier crib or-.stnom 
dresser drawers and that that was how she had 
suffered the various injuries. 


Police Constable Wyville too described 
Jennifer Popen as being quite hostile, resentful and 
unco-operative. 


Police Constable Wyville spoke by telephone 


With Mrs. Dick of the Society who arrived very 
Shortly thereafter. It was agreed that Mrs. Dick and 
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medical personnel would speak with the parents 
without any police officer being present. 


Police Constable Wyville later, having been 
informed by Mrs. Dick that the parents had signed a 
document giving the Society the right to take custody 
of Kim and thus having been satisfied that Kim was in 
the care of the Society, told both parents that the 
police would investigate the matter and that charges 


might be laid. 


Mrs. Dick's evidence corroborated Police 
Constable Wyville as to his having telephoned her to 
request her to come to the hospital and to inform her 
of Kim's admission to hospital, the belief of the 
police and medical personnel that she had been 
abused, Jennifer Popen's desire to remove her from 
hospital and the resulting disturbance at the 
hospital. She said she responded immediately to 
Police Constable Wyville's call. 


She said that on her arrival she saw all 
whom I have mentioned except Annals Popen, who 
apparently had not come with Jennifer Popen, but who 
was expected to arrive in response to a telephone 
call from Jennifer Popen. 


Mrs. Dick described Jennifer Popen as stiff 
and withdrawn rather than hostile. She said Jennifer 
Popen appeared to be calm, but determined that until 
Annals Popen arrived she would say no more than to 
assert that Kim had fallen from the crib. She said 
that Kim had pulled herself from the crib onto the 
dresser and had fallen to the floor. Ti ew.owekha 
contrast that statement by Jennifer Popen with 
Dr. Singh's testimony that a child of Kim's age would 
be unable to place herself in such a position of 
danger. 


At this stage Mrs. Dick was aware only that 
Kim suffered bruising to both elbows and both legs in 
the area of her ankles. She was aware that X-rays 
had been taken, but she did not know what they 
Showed. She was aware that the doctors were of the 
Opinion .that Kims. injuries did not. appearm to belsueh 
as would be caused in the manner Jennifer Popen 
indicated and that there was the possibility that Kim 
had been abused. 
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Mrs. Dick said that the responses made by 
Jennifer Popen did not appear to be a satisfactory 
explanation of Kim's injuries. Mrs. Dick said she 
then felt that Jennifer Popen was not being 
completely truthtul. lgreqardaitha teas: an Hinder 
svatement, 


Mrs. Dick said that when Annals Popen 
arrived and learned that Jennifer Popen had tried to 
remove Kim from hospital he expressed his displeasure 
and’ said’ that?’ he had told? her noticte: doyphat: 


Mrs. Dick said that when asked how Kim had 
been injured Annals Popen replied that he could only 
go by what Jennifer Popen had told him. He said that 
Jennifer Popen told him that she had found Kim on the 
floor. This is another instance of Annals Popen's 
willingness to accept or believe what Jennifer Popen 
told ham. 


Mrs. Dick said Jennifer Popen then altered 
her explanation of Kim's injuries to say that she had 
not seen Kim fall, but had found her on the floor and 
had reached certain conclusions as to how she got 
there. 


Mrs. “DickPwent = onievod siay iittiatichin nalbs 
Popen's position was that he had not injured Kim and 
no one could take her from him. 


Mrs. Dick was able to persuade both parents 
that in view of the lack of satisfactory explanation 
for Kim's injuries there could be no guarantee that 
she would notusuffer further Singuny Ppperemovedhiromn 
hospital to the family home. 


Mrs. Dick testified that she was not then 
forming any opinion as to how Kim had been injured, 
but she wanted to ensure that Kim was not exposed to 
any further danger during the investigation of her 
injuries and the cause thereof. 


Mrs. Dick understood that the Sarnia Police 
Force would continue their investigation and she 
intended to ensure that the Society also investi- 
gated. 


Accordingly, particularly on learning the 
results of certain X-rays and on being told of Kim's 
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hospitalization in March, 1975, Mrs. Dick determined 
GO taker him Into cthne icarectof esther Socbetyic' This «was 
especially to ensure that Kim remained in hospital as 
long as necessary for treatment of her injuries. She 
had also noted that Annals Popen was unable to 
dissuade Jennifer Popen from her stated intention to 
remove Kim from hospital; thus she felt that the 
adequacy of the parents' behaviour towards Kim could 
not be ensured. 


In the hospital Mrs. Dick was informed by 
Mrs. Hewitt that Kim had been taken to the Sarnia 
General Hospital the evening or night of August 29, 
1975, because she had fallen from her crib, but was 
not admitted and Jennifer Popen was asked to bring 
Kin cOmenat-nospriail tor® X-ray on Avgqnuist=30, “19175. 
Mes  epilck understood that Kin was "taken to* Sst: 
Joseph's Hospital on August 31, 1975 because of 
another fall. The incidence of two falls was a 
factor in Mrs. Dick's assessment of the situation on 
August<31) "1975. 


The consultation form signed by Dr. Thorp 
on -AugqustesSi 7 £9 /5*sapportiseythe Fconceptco£tv two 
separate falls and two separate injuries. It reads: 


~“ocOLry =O Pera Lta elbowss 0 meA Maw eRUS 
elbow 3 days before. No medical help 
sought “untill midnagne 30th.” 


Presumably that was based on information given to him 
by Jennifer Popen. 


Jennifer Popen's evidence upon the Inquiry 
was that she had taken Kim directly from Sarnia 
General Hospital to St. Joseph's Hospital for a more 
thorough examination. I am prepared to accept that 
Jennifer Popen took Kim to Sarnia General Hospital 
and tnence to St. JOSepn  seHoOsprtale! Birt “Lam nor 
prepared to accept Jennifer Popen's evidence as to 
why she chose to go to St. Joseph's Hospital. 


1 think “the ‘possibile’ error-ineMrs “Dicks 
understanding comes about because the appearance at 
St. Joseph's Hospital was just after midnight of 
August 30/31, 1975. In addition her understanding 
was based on information from Jennifer Popen, hardly 
a reliable source of clear information. 
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Mrs. Dick testified that she spoke with 
Annals Popen and Jennifer Popen about the visit to 
Sarnia General Hospital. She said Jennifer Popen 
told her she chose not to return there for X-ray as 
requested because in her view, 


"the child was fine and didn't need to go." 


I contrast that with Jennifer Popen's evidence upon 
the Inquiry, as noted in a preceding paragraph, that 
Kim was taken to St. Joseph's Hospital for a more 
thorough) examination. «41 fjcontrast eEvalsorwith the 
injuries which were found when Kim was examined and 
X-rayed. Kim certainly was not "fine" and she needed 
medical care, including hospitalization. 


Mrs. Dick testified that in conversation 
with Annals Popen and Jennifer Popen at St. Joseph's 
Hospital on August 31, 1975 she discussed alter- 
natives for the resolution of the matter that day. 
One was that Kim would immediately come into the care 
of the Society by unilateral action by the Society 
and the Society would immediately apply to the 
BYOVENCTaby SOUT CAEOG tWacdshlproet “Kk im. Tin, AC hire 
alternative, while it pursued its investigation, the 
Society would take Kim into its care on a one-month 
non-ward agreement to be signed by the parents. 


Mrs. Dick described the document referred 
to in that second alternative procedure as the 
parents' consent to the Society taking Kim into its 
care without any court order. 


Mrs. Dick said that she explained to the 
parents that, regardless of the alternative they 
selected, Kim would be a ward of the Society and 
would be discharged to the Society from hospital when 
treatment of her injuries was completed. 


MrsuelDicketestLubredathatacshe- did gulisceto 
achieve an immediately peaceful solution and hope- 
fully to obtain the co-operation of Annals Popen and 
Jennifer Popen in the future and to give police and 
the Society's investigators time to perform their 
Luncreions. 


Mrs. Dick testified that she suggested and 


Jennifer Popen and Annals Popen agreed to complete a 
non-ward agreement. Mrs. Dick testified that she had 
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explained to them that that agreement could be 
cancelled either by them or by the Society during its 
stated term of one month and that, the agreement 
notwithstanding, the Society might begin proceedings 
InSecourye mateany sbimesiadst) its chose. 


Mrs. Dick testified that the parents also 
Signed consents addressed to the hospital and to Dr. 
Jumean authorizing the release to the Society of 
medical information relating to Kim. 


Mrs. Dick testified that she was informed 
EhateLnSeconnects ohnawit hak ime sthospil tal vzativon in 
March, 1975 Jennifer Popen had claimed that Kim had 
fallen while in the care of a sitter who had abused 
Kame, Dut mron  Aingius: ty Sherr 14977-5  nalesneaiteas -Popen 
acknowledged to Mrs. Dick that her allegation against 
the sitter was false. Mrs. Dick said such changes in 
stories made her suspicious of Jennifer Popen. 


Mrs. Dick testified that she also spoke to 
Jennifer Popen and Annals Popen about the incident 
Mrs. Hewitt described in which, she said, she had 
seen Jennifer Popen in a shopping mall and Kim had 
black eyes. She said the parents denied that Kim had 
black eyes. 


I am satisfied that Mrs. Hewitt did see Kim 
as she described. I am unable to determine exactly 
when that was. 


Mrs. Dick testified that, to her, an inter- 
esting fact was that the parents refused to have Dr. 
Jumean involved with Kim on August 31, 1975. She 
Said they gave no reason for that refusal. 


Mrs. Dick testified that the parents seemed 
to show little concern for Kim's injuries, but were 
more concerned about the possibility of her being 
removed from them. She said they accepted the 
conditions she imposed upon their visits to Kim in 
hospital. 


Mrs. Dick said she informed the hospital 
staff that Kim was now in the care of the Society and 
was not to be released from hospital except to the 
Society. 
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Some criticism of Mrs. Dick's use of the 
non-ward agreement was voiced by Dr. Francis Joseph 
Turner, who was an expert witness upon the Inquiry. 
He had some concern that execution of that document 
by Annals Popen and Jennifer Popen may not have been 
a totally voluntary act«by sthem.. But. Dr furnerewas 
understanding of£rMrssa Di Ckh¥sipos Meron. esi habekimns 
safety was secured was, to him, a satisfactory 
temporary resolution of the matter. 


Dr. Turner however then went on to express 
Criticism that the’ Society) did;pnot move ‘forcefully 
and quickly for an order of wardship of Kim. That 
onderiwassnotyobtarmedounthed Pebruamy 4255, sl96R 
almost six months after Kim first came into the care 
of the Society. 


Mrs. Dick did immediately prepare a Record 
of Inquitryeran her) own handwrating; settanggehomth mon 
the first page thereof, some of the particulars of 
Kim and her parents. On two succeeding pages Mrs. 
Dick reviewed the events to which she was party on 
August 31, 1975 and information which she was then 
given from whatever source. Those pages now are part 
of the Society's file. They have been reduced to 
about one and one-half typewritten pages to which 
have been added several pages of typewritten 
notations purporting to reflect the handling of Kim's 
case by workers in the Family Services Department of 
the Society. They include the belated recordings of 
the events of June 17, 1975 and two notations dated 
June 19 and August 29, 1975 respectively. They in- 
clude further entries to June 29, 1977 with reference 
to Kim's younger brother, Karie, who was born July 6, 
1977.63 


Lnethateregardiiroannot, helps buteinote that 
included in those latter recordings is one by Mrs. 
Shirley Lo under date of May 6, 1976. It begins with 
the sentence, 


"The Popen's second baby is due on July 
676.665" 


I wonder was that recording written long after the 
daten~aseribed to4siteor was® ltn~another~ianstance of 
accurate prophecy, happier than the instances of 
brophecyPiohave: mooted! eamgkiver.--feanclLinestoxrthe 
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former view. I think the recording was written long 
aiten May wo7el576, cevenwvatter wWuly 06; 21976. 


Jennifer Popen's testimony was that she 
entered hospital on July 6, 1976 for the baby's 
birth. Deborah Ginn, a young high school student who 
had agreed to baby-sit for the Popens while Jennifer 
Popen was in hospital, testified that she had been 
called, by > telephone, at about 2:45 a.m. on July 6, 
1976 to come to the Popen home because Jennifer Popen 
was leaving for the hospital. I gathered that Miss 
Ginn was not aware that July 6, 1976 was as certainly 
expected as the date of birth as the Society's 
records would indicate. 


Mrs. Dick's handwritten notes make it clear 
thateon August 31,91975. theeSociety, at leastethnough 
Mrs. Dick and those who would then have access to the 
file begun with those notes on the Record of Inquiry 
was aware of the following facts, allegations and 
Suspicions: 


1) that the Sarnia Police Force was involved and con- 
cerned as to the possibility that Kim had been 
abused and Police Constable Wyville was a re- 
sponsible police officer who might be contacted by 
GHReEESOCKeLy 3 


2) “that Dresdumean cwas: thei family doctor;«butethere 
waS a Suggestion that Jennfier Popen did not want 
him to see Kim; 


3) that Kim had been observed in the mall with black 
eyes, an observation which had been reported to 
Dr. Jumean who supposedly had contacted Jennifer 
Popen, but with then unknown results; 


4) that Jennfier Popen alleged Kim could pull herself 
outtotiher: criibirand that. tehusiahimehade fakrenmon 
August 29 and again on August 30, 1975. While Dr. 
Singh bs twrittenuneporits: dos notisetyjforth the 
information, I presume that some, at least, of the 
Society's personnel would be aware that, as Dr. 
Singh testified upon the Inquiry: 


"Eight-month old babies are unable to stand 
up, or at least barely standing up, they're 
unable to definitely hold and stand up or 
Cihinib ole ‘attethathage4¢Anve=-monthooad 
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baby can barely stand up with support; it's 
impossible for an 8-month old baby to climb 
out of a crib and fall down to injure her 
elbows and other fractures which I have 
described."; 


5) that before taking Kim to hospital in the early 
morning hours of August 31, 1975, Jennifer Popen 
had allegedly taken Kim to Sarnia General 
Hospital, but chose not to return there for X-rays 
as requested; 


6) that both Dr. Singh and Dr. Thorp had observed Kim 
and concurred that her injuries were not such as 
might be expected to have been caused by falling 
and had strongly indicated that Kim had been 
abused; 


7) that other hospital personnel suspected Kim had 
been abused; 


8) that Kim's arm had been broken on an earlier 
occasion, supposedly by falling or by abuse from a 
baby sitter, but Jennifer Popen now withdrew the 
allegation as to abuse by the baby sitter; and 


9) that there were some differences of opinion 
between Annals Popen and Jennifer Popen as to 
Kim's care, particularly as to her remaining in 
hospital, but both denied any abuse of Kim. 


As that Record of Inquiry indicates, the 
file was opened "Statistically only", to use Mr. 
Carter's words, as of August 31, 1975 and responsi- 
BEILtW thor 2towas cassighneds Pose. Cunt wMenuiCantcer. 
I am satisfied that that assignment to Mr. Carter was 
effectively made on or shortly after September 2, 
1975, the first business day after the Labour Day 
weekend. 


The first and only group of paragraphs of 
Sha torecordi ng) sett rie ted “tor Mr niGamverrviand 
acknowledged by him as being substantially of his 
composition, covers the period from September 1, 1975 
to February 29, 1976 and appears to have been typed 
on or after February 29, 1976. 


Thus, for six months or more there was no 
recording available: tosindicate to anyone how 
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Mr. Carter waS managing the case, what he was doing, 
what he hoped to achieve, where he had succeeded, 
where he had failed, what his assessment of it all 
was. That seems to me to be an inordinately long 
period of time, particularly at the beginning of a 
serious case, expected to require service by the 
Society over an extended period of time, to be 
covered by one session of recording. One is left to 
wonder when the entry might have been made if the 
case had not been transferred to Mrs. Lo in February, 
O76 


Kim was released from hospital, into the 
care of the Society, on September 5, 1975. 


Rise pecords do not vet lect -tiat? «the 
Society did anything whatsoever with reference to Kim 
during the period from August 31 to September 5, 1975 
while she was in hospital, but Mr. Carter testified 
that he spoke with Police Constables Charlton and 
Wyville on September 2, 1975. He said they were 
investigating Kim's injuries and sought Mr. Carter's 
assistance in arranging separate interviews with her 
parents on September 3, 1975. 


It is of interest to me to note that again 
the initiative for contact and co-operation flowed 
from the Sarnia Police Force and not the Society. I 
would have expected that the Society, primarily 
responsible for Kim's protection, and for the 
investigation of the allegation that she had been 
abused, would have sought out other community 
resources, including the Sarnia Police Force. 


Mr. Carter testified that he arranged for 
Jennifer Popen and Annals Popen to come to the 
SOCLety +s Off iceson=-September 3,"1975 where ene 
arranged for them to be separated so that they might 
be interviewed separately by Constables Charlton and 
Wyville. 


Mr. Carter also said that on September 3, 
1975, Mrs. Kirby, a child care worker in the Society, 
interviewed Jennifer Popen to ascertain certain 
information with reference to Kim's care and 
feeding. 


Police Constable Wyville testified that he 
interviewed Jennifer Popen and Annals Popen at the 
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Society's office on September 4, 1975. He acknow- 
ledged that he was unsure of the date, but he said 
the interview was quite unproductive. He felt Annals 
Popen was constrained in his responses by Jennifer 
Popen's domination. He said Jennifer Popen persisted 
in her explanation that Kim had been injured by 
falling ,fromi her cribsandithendvressem say nobesthar 
this was in spite of the fact that Jennifer Popen 
had, on August 31, 1975, acknowledged to Mrs. Dick 
that she had not seen Kim fall, but had merely found 
hermtonsithe wEeloor and, from. that arnived: ae ea 
conclusion as to how she fell. Police Constable 
Wyville had not at that time obtained all relevant 
medical reports’: and histories. 


98 


Chapter VIII 


Significant Events in Kim’s Life 
from September 5, 1975 to February 25, 1976 


During this period Kim was released from 
hospital to the care of the Society under the 
personal supervision of Mrs. Mary I. Kirby. 


The recordings prepared by Mrs. Kirby form 
Par ticofiephne Sfo8l exmmannivatneduby  victheooCcn zidirien vs 
Services Department of the Society. They appear to 
be detailed and thorough. 


Mrs. Kirby's recordings describe Kim as 
being petite, with a well-developed frame. Reference 
is made to the injuries to her left elbow and ribs 
and to "red buttocks and perineum", which I believe 
to be "diaper rash" in a layman's terms. 


Kim remained in the first foster home 
selected by the Society only until September 10, 1975 
when she was transferred to the home of Mr. and 
Mrs. Adrian Cecile where she remained until her 
peturnéetoghersfamadkySsehomeoon: Mayi27 ,yvilo Loa sihe 
transfer was made only because the first foster home 
was too near to Kim's family home. 


Mrs. Kirby iS a registered nurse who, after 
several years of nursing, took a two year diploma 
course in social work and became a social worker with 
the Society in September 19742s:dn 1975) and) 1976ashe 
worked win wthe -Chathd (Garenor aGha.idrenvs jfenvaices 
Department of the Society. 


Mrs. Kirby became aware of Kim's case when 
Mro.Carternrequestedmhers Fosipi cisakumparp 265 omithe 
hospital on September 5, 1975. Mrs. Kirby complied 
with that request and placed Kim in the first foster 
home. 


It would seem that the selection of that 
foster home had not been too carefully considered. 
Within a few days it was decided that Kim should be 
moved. In Mrs. Kirby's words it was 
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"in the best interests of the child and the 
foster parents as well as the natural 
parents." 


Apparently the first foster home was so situated that 
the natural parents might accidentally encounter Kim 
and the foster parents. 


I do not recall any evidence as to who was 
responsible for the selection of the first foster 
home. It was a decision of the Society as repre- 
sented by one or more of its employees. Thus it was 
the responsibility of the Society. 


I do not suggest that the selection of the 
First foster home in any way derogated from Kim's 
care as a ward of the Society. But it would seem to 
me to be indicative of practices within the Society 
which, most charitably, might be described as 
careless or sloppy. One might reasonably ask why 
whoever in the Society made and approved Kim's 
Original placement ina foster home had not first 
ascertained the physical location of that foster home 
inernelatron to that of the home sof wKrmy se natunsar 
parents. 


DE) ‘amitno t? ain. cain yaw (COS be iteakenterogbe 
Suggesting that this original placement in a foster 
home had any effect upon the eventual and ultimate 
tragedy. I wonder was it perhaps symptomatic of the 
ills that beset the Society that so apparently simple 
a task as selection of the location of a foster home 
could not have been accomplished without the 
complication of corrective action within five days 
solely because of the proximity of the foster home to 
that of the natural parents. 


Mrs. Kirby testified that on September 5, 
1975, Kim's left elbow was apparently the main area 
of concern as to her injuries. Other bruises were 
faint, but obviously had been much worse. 


She said that Kim's first visit with her 
parents after her release from hospital occurred at 
the Society's offices on September 11, 1975. She 
said that Jennifer Popen seemed to evince anger 
towards the Society for having Kim in its care. She 
Said this was demonstrated when she cautioned 
Jennifer Popen to be careful of Kim's elbow. 
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Mrs. Kirby cut that visit short because Kim 
was upset. Apparently that upset was because of the 
actions of Annals Popen and Jennifer Popen which 
Mrs. Kirby said were "a little unusual." 


Thus again there was given to the Society a 
Staonal ot possible danger? to Kim, a signal +of 
possible abuse. It was the same signal that Mrs. 
Saul had perceived on June 17, 1975. Then it was 
Kim's reaction to her mother. This time, it was 
Jennifer Popen's attitude and the way in which Kim 
was handled by her parents. 


Mrs. Kirby testified that thereafter Kim 
visited with her parents at intervals of about two 
weeks and the visits went well. As to the visit on 
November 25, 1975 the record prepared by Mrs. Kirby 
notes 


"Parents appeared to be in a hostile mood 
initially but this appeared to fade by the 
endsopsthe wisity! 


Muse Phi bboyVYEeCstiiredathateitherhostidiity ‘wasiarot 
directed towards Kim nor did it have anything to do 
with her and 


"it must have been some antagonism going on 
between the two parents." 


Thus on November 25, 1975, the Society had 
some further indication that all might not be well in 
the relationship between Annals Popen and Jennifer 
Popen. That should have been of concern to the 
Society in its development of plans for Kim's future. 
There was no testimony to suggest that that opinion 
formed by Mrs. Kirby had been communicated in any way 
to anyone else within the Society. 


Mes ikinby "didnot iregardivas in any “way 
unusual Kim's behaviour as it was reported to her by 
the foster parents. The foster parents reported that 
Kim appeared to regress in her behaviour and attitude 
and to have sleepless nights after the visits with 
her parents. 


Mrs. Kirby's observation of Kim led her to 


believe that Kim had been emotionally or physically 
deprived prior to being taken into care. Mrs. Kirby 
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based this on Kim's lack of development in such areas 
as ability to play with others, an ability she devel- 
oped within about two months of her introduction to 
the foster home, and on Kim's great hunger for food 
when first placed in the foster home a hunger which 
gradually dwindled. 


Mrs. Cecile, in whose home Kim resided from 
September 10, 1975 to May 26, 1976, said Kim was 


"scared. She didn't like people. She was 
mean." 


when she came into the Cecile home. Mrs. Cecile said 
that by January, 1976 she noted a gradual change in 
Kim's behaviour. By then she would sit on someone's 
knee if only for a short time. 


Thus, in September 1975 the Society was 
aware of the possibility that Kim was deprived of 
some element of proper or appropriate care in her 
parental home. That should have been of concern to 
the Society in its development of plans for Kim's 
future. There was no testimony that anyone in the 
Society other than perhaps Mrs. Kirby, was aware of 
Mrs. Cecile's observations and assessment. 


OnaSeptienbermel2 pad [fist themday following 
Kim's first visit with her parents after her release 
from hospital, Jennifer Popen visited The Lambton 
Health Unit. She requested a letter for her lawyer 
to indicate that she took good care of Kim who had 
been removed by the Society. She later telephoned 
Mrs. Kuly and repeated the request. It was denied by 
MrnsssKoly*onetheydimection- efaDrs ( Duncant a Mr sekuby 
informed Jennifer Popen that The Lambton Health Unit 
could not become involved because the time Mrs. Kuly 
had spent in the home would not enable her to vouch 
for the standard of care given to Kim. 


Dr. Duncan testified that in Dr. Jumean's 
earlier report to her, the telephone call on June 16, 
1975, he told her that Jennifer Popen beat Kim 
because Annals Popen beat Jennifer Popen when he was 
drunk. Dr. Duncan said that therefore The Lambton 
Health®Unieecouldtnetrtruchsntly  havertweiteenva 
letter such as Jennfier Popen sought. In any event 
Dr. Duncan did not feel it was the responsibility of 
The Lambton Health Unit to provide such a letter. 
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i. Dorms pie.caisyDre7 Dipnican’ sci virewy. aes 
expressed in her testimony, was that if such a letter 
be requested by anyone in the future The Lambton 
Health Unit should respond in some way to such a 
request and not merely remain silent. She said that, 
if The Lambton Health Unit thinks it appropriate, it 
should write to the Society to state that its opinion 
is that the child should not be returned to the 
parents. 


Thus, in retrospect, it would seem The 
hamnbronehcalthsuniteerred@in.netetormadily and in 
writing advising the Society of Jennifer Popen's 
request and the view which The Lambton Health Unit 
took of the request and the rationale of such view. 
Had that been done in Kim's case the Society, if it 
thought it necessary or advisable to do so, could 
have called someone from The Lambton Health Unit to 
testify upon the Society's application in respect of 
Kim. 


Adaline tte samy wa ewe thatr such error cor 
empses1onn bya The TbambtontHeatth sUnpeshadadittle, if 
any, effect upon the long-range development of the 
ultimate tragedy. It perhaps indicates a lack of 
complete co-operation and exchange of information and 
views by and between two public or quasi-public 
Organizations each dealing with the same people but 
approaching the people and the problem with different 
concerns, different skills and different aims. 


Mrs. Kuly did speak with Mr. Carter at ‘the 
Society to inform*him of Jennifer Popen's request. 
He then advised Mrs. Kuly of Kim's hospitalization 
and release to the care of the Society and the 
pending charges of abuse against the parents. 


Mrs. Kuly visited the Popen home again on 
September 17, 1975 to seek to establish or maintain a 
working relationship with Jennifer Popen and with an 
eye to the possible need of The Lambton Health Unit 
involvement to assist the family in the future, 
possibly in the event Kim were returned to her 
parents. 


The Lambton Health Unit and Mrs. Kuly had 
no further involvement with Kim's case during this 
period, save and except to attend court as required 
pie tobers—11:9./ Swiand? J anviiaty.,+19/6) by ~.d. Subpoena 
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delivered by counsel for the parents. On February 
18, 1976 Mrs. Kuly received a letter from Mr. Higgins 
aavisinge ter wthait etihesmatiters was faderothrn Ga 
indefinitely and her appearance was not required. 


There is no indication that the Society in 
preparing for the hearing of its application had any 
contact with The Lambton Health Unit to see if that 
Unit had any information that might be of use upon 
the hearing. 


In December, 1975 the foster parents re- 
ported and Mrs. Kirby noted some problems with Kim 
atters WAissirtingawithe ihe ricp arenes. Mrs. Cecile 
testified that when Kim returned from visiting with 
her parents she reverted to the child she was when 
Luost, .on September ®107°1975, .plhaced®as? a skositer 
child in the Cecile home. To use Mrs. Cecile's words 
she was "mean" and "hostile" and would "stay awake 
aldrnighterscreaming” ivaftemteach wisiiteqweeh aber 
parents. 


Mrs. Cecile testified that this manifes- 
tation of Kim's behaviour continued even beyond the 
period dealt with in this chapter and up until the 
time Kim was returned to her parents. Mrs. Kirby was 
unsure of the cause of those problems. 


Again in January, 1976 Mrs. Kirby noticed a 
coolness between Annals Popen and Jennifer Popen. 
She also noted that Jennifer Popen appeared distant 
from Kim and refused to dress Kim, but was persuaded 
final lyetomputekimiss coateand chatwonshers! Mesaeiinsby 
felt this might have been caused by the adjournment 
of court proceedings and the dashing of the parents' 
hopes that Kim would be returned to them then. Mrs. 
Kirby felt that Jennifer Popen's cold behaviour 
toward Kim was inconsistent with her professed desire 
to have Kim returned and was an indication of 
Jennifer Popen's immaturity. 


Thus again, in January, 1976, the Society 
had some indication that all might not be well in the 
Popen household and particularly that Jennifer Popen 
might not be able properly to care for Kim and that 
her professed desire for Kim's return was a Sham or 
deceit conceived by Jennifer Popen for some reason of 
her own. 


104 


Mrs. Kirby recorded only the coolness of 
the parents. She did not record any other obser- 
vation. She did not record any assessment. There 
was no testimony that anyone else in the Society was 
aware of what Mrs. Kirby had observed or of her 
asssessment thereof. 


Mrs. Kirby testified that the first indi- 
cation she had that Kim was to be returned to her 
parents’ home was on February 19, 1976. She said 
this occurred when Police Constable Wyville and 
ChardiitonmotetherSarnial PoljlcelForces came to the 
BOCLELY sSuOGllCemuO: speaks toeMm.~Carmter, @rPshe. sara 
there was then a discussion about the development of 
the proceedings in the Provincial Court (Family 
Division) of the County of Lambton wherein Annals 
Popen was expected to enter a plea of guilty to the 
charge laid under section 40 of The Child Welfare Act 
and the same charge against Jennifer Popen was 
expected to be withdrawn. 


Mrs. ski rbyoite stil ved¥ thhate that: proposed 
development caused a great deal of concern to Mr. 
Carter. That concern related to the effect that that 
development might have upon the Society's application 
for wardship of Kim. Mr. Carter testified upon the 
Inquiry that he expressed his concern to Police 
Constable Wyville. He had believed that the charge 
against the parents had been under the Criminal Code 
nok hem Chueld WeliiarewAct es Slharewould seen: to 
indicate that either Mr. Carter had not inquired of 
Police Constable Wyville about the charge or else was 
unaware of the provisions of The Child Welfare Act. 


Mrs. GKirby ‘testified that), Cas a™resultio£ 
thatmdiwscuss1one they, ethatisuswe ol lc etigonstanves 
Wyville and Charlton and Mr. Carter and Mrs. Kirby, 
immediately spoke to Mrs. Harvey to inform her of the 
Situation and to express Mr. Carter's concern. 


Mrs-oKirby® testilived thatemMrs.* Harvey's 
response was to the effect that: 


"She had the feeling that she would send 
maybe the child [Kim] back home before the 
count shear rng! 
Mrs. Kirby testified that that comment brought from 
Police Constable Wyville the statement that: 
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"he felt if she [Mrs. Harvey] did that that 
the child would be dead in three months." 


Mrs. Kirby testified that Police Constable 
Charlton, Mrs» Carter and she Jal som volced os trong 
opposition to the plan to return Kino Hhemenome 
then. Mrs. Kirby's objection was based on concern 
over the possibility of undue disruption for Kim who 
was just then beginning to have a normal routine 
within the foster home. 


As Mrs. Kirby put it in her testimony: 


"I felt that now this would be too soon to 
send the child back because she just hadn't 
had enough time to really have enough sta- 
bility before we make another move because 
moves always disrupt the children and they 
do regress and I felt that this was just 
too soon.” 


Mrs. Harvey's testimony as to that whole 
discussion was that she remembered the occasion, but 
she did not remember what she or Police Constable 
Wyville had said. Mrs. Harvey testified that she had 
novyplans, to return, Kime ate that) time, but Winds pian fro 
return her eventually. She said that plan began as a 
"working hypothesis" and 


"apparently at some point [she] made the 
decision that it would be worthwhile trying 
rE : 


She thought that decision was made prior to February 
27, 1976 and was based on reports she had received 
from the Society's workers and others. 


When asked about those reports, which she 
said had come from Mrs. Kirby, Mr. Carter and Police 
Constable Wyville, Mrs. Harvey acknowledged that 
there was not anything particularly positive in any 
of them. 


ters signifbreanv’rthat all votethose sup— 
posed sources of her information faced Mrs. Harvey on 


February 29, 1976 and expressed strong opposition to 
any plan to return Kim to her parents' home. 
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I would think a more truthful or complete 
answer would have been to othe effect that until 
February 25, 1976 there was nothing positive in the 
reports if indeed there were any reports to Mrs. 
Harvey. 


Mr. Carter had not been able, in his view, 
to carry out his tasks and had not dictated anything 
for. thesiile . ShOnrtebruary? 19,8 bov6ehesvoi cedshre 
Opposition to the proposal that Kim be returned to 
her home. 


There was no evidence of any report from 
the Sarnia Police Force to the Society, particularly 
togMwsrelarve yyiprioret of February 619580977 & Iwhen 
Police Constable Wyville expressed opposition to the 
proposal. 


Mrs. Kirby had made recordings in the file. 
mney fexpressedgconcerns ss eishavernotedrsomes of mthen: 
On February 19, 1976 Mrs. Kirby voiced opposition to 
the proposal. 


I had the impression that Mrs. Harvey 
applied her own views or philosophy in the hope that 
the Popen family unit could be re-established and Kim 
and as yet unborn children could be protected if the 
parents learned how to raise them. 


Mrs. Harvey acknowledged that she made that 
decision alone. She said she could not recall Mrs. 
Kirby having voiced any opposition to Kim's return 
home, but said she imagined that Mrs. Kirby would 
have been opposed to it. Iethink “pt was?more cthan 
her imagination. I accept Mrs. Kirby's testimony as 
to the events of February 19, 1976 and her expression 
ofithersoppesitioen: 


Mrs. Harvey said Mr. Carter had not stated 
Pogherthise opposthiondtos Kimibesing ineturnedicroe her 
home, but she understood he did not wish her to be 
returned WnwFebriiary)197620PLSebhink® itewas. more Sthan 
her understanding. I accept Mrs. Kirby's testimony 
asnrroethesseve nits) ioiiitebraars closers fande ME 
Carter's expression of his opposition. 


Mrs. Harvey testified that by February, 
1976, she was committed to returning Kim, provided 
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some goals set by the Society were achieved. She 
Said those goals were particularly: 


"an improved relationship between the 
parents, better child care techniques and a 
relationship established between [the 
Society] and the family." 


None of those goals are recorded in the files of the 
Society. Mrs. Harvey did not state by whom or when 
and how they were established. 


She said that at the conclusion of the 
hearing’) of@theySocretyws applircat rons shesmethaw ten 
Annals Popen and Jennifer Popen and Mr. Higgins, 
their solicitor, to discuss her expectations of them. 
Those expectations included their attendance at some 
course, not then defined, to be provided by the 
Society, Annals Popen's continued attendance at 
Alcoholics Anonymous and their co-operation with the 
Society. She believed she would have indicated to 
them that if those expectations were met there would 
be hope that Kim might be returned to them. 


MaishitK i vibyoetesita hiedust aitwowtceh ding ete 
Society the decision as to whether or not Kim was to 
be returned to her home was the responsibility of the 
Family Services Department of which Mrs. Harvey was 
Supervisor. 


Mr. Carter testified that during the meet- 
ing with Mrs. Harvey on February 19, 1976 it seemed 
to him that Mrs. Harvey had decided by then that Kim 
would eventually be returned to her parents. 


On all of the evidence I heard I share that 
view and can only wonder, as others who testified 
upon the Inquiry wondered, as to the basis of infor- 
Mation or belief on which Mrs. Harvey made that 
decision particularly in the absence of the contact 
that Mr. Carter might ordinarily have been expected 
to have had with the parents. Mrs. Harvey herself 
had had only slight contact with them, mainly in the 
courtroom and waiting room of the courthouse. 


Théeveswais® noendteatvon sbhatsanye ota Ghe 
concerns of Mrs. Kirby and Mr. Carter were brought to 
the attention of Mr. Lovatt or that he evinced any 
particular interest in Kim's case. 
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PEesshnould ber noted that ton October 16; 1975 
an information was laid by Police Constable Wyville 
of the Sarnia Police Force after consultation with 
the Crown Attorney. 


Because of possible difficulty in proving 
whowbhad “aerualtynanhlivetedsithe sin jyurtess upon him; 
which the Sarnia Police Force and the Crown Attorney 
felt it would be necessary to prove in the event a 
charge of assault were laid under the Criminal Code, 
the Crown Attorney recommended that the parents be 
Ghargearunderzscct Ton 4080pbn hemChald WeditaremAon. 
That advice was eminently sound. 


The information alleged that Jennifer Popen 
and Annals Popen, having the custody of Kim, unlaw- 
fully failed to protect her contrary to section 40(1) 
of The Child Welfare Act. 


By summons served on October 22, 1975 that 
information was made returnable in provincial court 
envOctoberss 0% 11975 «= Thesdivision of “thatycourt -was 
not stated on the summons, but reference was made to 
a courtroom in which a judge of the provincial court 
(criminal division) presides. 


Prion tostthemilayinghofethat. intormatron, 
theG@ Socvle tyhibeiqaan, thy mani app larciatinon to Yehe 
PRHOVITICV ale COUrU Bhan Ly Divaston wor Sthew County= ot 
Lambton on September 8, 1975, proceedings under The 
Child Welfare Act seeking an order declaring Kim to 
be a child in need of protection under the The Child 
Welfare Act and making her a ward of and committing 
her to the care and custody of the Society. 


I set forth now a summary of the various 
court proceedings. I shall call the Provincial Court 
(Family Division) of the County of Lambton simply the 
ma O UNS bees 


On Seite ember O84, 719525. -OMes &howasce 7 OMia. 
Carter and Mrs. Harvey, on behalf of the Society, and 
Mr. Ian Harvey of Mr. Higgins' office, on behalf of 
Jennifer Popen and Annals Popen, appeared upon the 
SOCLETY" seappLrcavion sin Court: 


At that time it was indicated to the Court 
that the parents would oppose the application and 
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that the Society was seeking an order making Kim a 
ward of the Society for six months. 


Mr. Lovatt asked for an adjournment so that 
both partie@stmight prepares). ThustiMr cebovatiiend famar 
that time have some involvement with Kim's case and 
some knowledge of it. He should have known that it 
was a serious case and that it might require some 
careful or special management. 


Mrs. Harvey, in her evidence upon the 
Inguiry, said time was needed by the Society to do 
all the work necessary in preparation for the hear- 
ing. She said that this was’ the usual routine, but 
the case had to be in Court to meet the requirements 
ofeThe? Chald Wel farerAct . 


Mr. Carter stated ins Court that three 
doctors would be involved and one was then on 
vacation for one month. 


Judge Nighswander then explored with the 
parties the time that might be required for the 
hearing. Mr. Lovatt indicated two hours. Judge 
Nighswander then stated 


",.ethe earliest time would be the 29th of 
October, and I am going to take time ona 
Wednesday... T= must sayrithat sloregret: very 
much that there is no court time before 
then, but it's entirely out of my hands." 


Kim was committed to the care and custody 
of!) the’ Socieryeainsthevinterimn- 


On October 29, 1975, Mrs. Harvey appeared 
fore thenSocrvety anduMrs Higgins? Gomhchressoar aiutisn 
Mrs Canter of *thevSocietyriwasepr esentur aMr.d Hilggqurns 
sought an adjournment because of his involvement in 
an unfinished trial, but he also raised the point 
that "criminal charges" had been laid against the 
parents under section 40 of The Child Welfare Act and 
they were required to appear in another court the 
following day, October 30, 1975. He suggested that 
thus there was a multiplicity of proceedings. 


He suggested that the charge under section 


40 of The Child Welfare Act should be dealt with 
before the Society's application proceeded. In his 
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evidence upon the Inquiry Mr. Higgins said that it 
was his view that was the correct sequence. He gave 
NOsDASITS bor 10. In the event, his view or wish 
ultimately prevailed. 


Although Judge Nighswander had stated that 
if the hearing were adjourned "it will be certainly 
in December or early January before we can proceed" 
and although all agreed that medical witnesses had 
been subpoenaed and would be inconvenienced, Mrs. 
Harvey said she had no real objection to the adjourn- 
mentysought by Mrs Higgins. 


The hearing was then adjourned to January 
Loved Snomrwinith Kimi cdenanininglinethel camesofuathe 
Society in the meantime. Judge Nighswander indicated 
that he would reserve the whole of January 19, 1976 
for the hearing and that the matter was "perempto- 


Daya 


On. Cctober 3.0, 2elh9 75,5 insithescProyvincial 
Courts d(Coiminale DEvision)s ofesthesCountyr of: Lambton 
the charge under section 40 of The Child Welfare Act 
was adjourned to November 13, 1975. wie 4 


OmeNovembenre a3; 19 7/S7eethe emattart was 
adjourned and transferred to the Court to be spoken 
PoOrOmeNovember 1187 7419.7.5°. The transfer was made 
DecausemisectionsZ0ngot ri hiemt haldowel tarephcrer ace 


Purest one imvesinichrmniatt tier ishio nix tbe Tfanr du dige 
presiding in a provincial court (family division). 


OneiNovember Wis, 0h975 rafter ipleas cok not 
guilty were entered by the parents, that matter too 
Was Pad journedmito Wanuary. 19,.,L976vionbtuiaal. 


On January 19, 1976, Mrs. Harvey, appearing 
for the Seciety upon its application, sought leave to 
present all of the evidence which the Society pro- 
posed to call with the exception of that of Dr. Singh 
who was "not available." She asked that the hearing 
then be adjourned to receive Dr. Singh's evidence at 
a later date. Mr. Higgins objected. He said he had, 
only minutes before, learned of Dr. Singh's absence. 
He had learned that from Police Constable Wyville. 
His objection was based on his experience with dif- 
ficulties arising in other cases the trials of which 
in the Court had been "split" by intervals of six to 
eight weeks. That was much the same period of time 
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that Judge Nighswander mentioned when he discussed a 
possible adjournment on an earlier occasion. 


Judge Nighswander pointed out that he was 
unable to set aside a whole day in early February and 
stated that he would pick the earliest date "that we 
have a whole day available." 


In the end both matters were adjourned to 
February 25, 1976, peremptory, at least with refer- 
ence to the Society's application, with Kim remaining 
in the care and custody of the Society until then. 


On January 19, 1976 there was discussion in 
Court as to Kim's visits with her parents. Mr. 
Higgins seemed to state that Mr. Carter, who was 
present in Court, had informed Mr. Higgins' office 
that Kim became "fractious" after seeing her parents. 
Mrs. Harvey did state that Kim became upset with the 
Visits, 


Thussiby) January. 495,61.97 6. the: gsoc1 cities 
personnel, especially Mrs. Harvey and Mr. Carter, in 
addition to Mrs. Kirby and the foster parents, were 
aware of Kim's reaction to visits with her parents at 
the Society's offices. 


At this stage, at least insofar as the 
proceedings against the parents under section 40 of 
The Child Welfare Act were concerned, the phenomenon 
of lengthy delay in Court proceedings was reversed 
and the date for trial was brought forward. 


OnwFebru~aryoels;- 97 Omit hegeriow negAG torn ey 
received, hand-delivered, a letter from Mr. Higgins 
Sia bani: 


",..-e-when this matter comes back before the 
Courthundermsecitan ny40:@)) vor. [Tt hesemirikd 


ee ee ae ee 


society fappisi cation withateMs .wiPopenewitel 
acknowledge responsibility for injuries to 
the child." 


The letter went on to request that the matter be 
déalt ewiith: onnthe stold owingadayzacebruanyi doef dah9 267 
eniat Les0speameysonh Bebararyi2s peLoniGe bec ausielmin: 
Higgins had another matter scheduled for February 25, 
1976, the date to which the matters had been 
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adjourned and he felt "this matter [could] be dealt 
with briefly as proposed." 


Mr. Andrew M. Lang, then Crown Attorney for 
the County of Lambton, testified that on receipt of 
that letter he telephoned Mr. Higgins to advise him 
that no one from the Crown Attorney's office could 
attend in the Court on February 11, 1976. 


Mire, @clran G.ewtreisiel G1 e.di at hatucdun 1 ng. that 
conversation or later he spoke with Mr. Higgins about 
Annals Popen "acknowledging" responsibility for 
injuries to Kim. He said it became clear to him that 
Mr. Higgins was proposing that Annals Popen would 
plead guilty as charged and that the charge against 
Jennifer Popen would be withdrawn. Mr. Lang's under- 
Standing of the proposal seems to me to be the only 
reasonable conclusion to be drawn from Mr. Higgins' 
letter. 


Mreebang'’sseicleay distincttrecollectiont 
was that he then telephoned Staff Sergeant Allan, of 
BhewSarnivas Piod ces Pomce.,,/ sto. “adverse hamMo Fert hat 
discussiongwith eri tHiggins sanditto: indicate to#Sta&et 
Sergeant Allan that the position of the Society 
should be ascertained before any response was made to 
Mia weHiggims!eproposal.as Heysaldmithat,, sabou.e jonegand 
one-half hours, later Staff Sergeant Allan indicated 
to him that the Society was agreeable to the dis- 
POSTELOnNsOf sthe icharge under ssect1on 140 (of eine sch sid 
Welfare Act as discussed with and suggested by Mr. 
Higgins. I gather as well that Staff Sergeant Allan 
indicated that he, for the Sarnia Police Force, had 
no objection to that disposition. 


Staf£ Sergeant Allan, while he recalled 
some conversation with Mr. Lang about Mr. Higgins' 
letter, was unable to recall any such conversation 
with anyone at the Society. He agreed that had he 
been instructed by Mr. Lang to do something he would 
have done it himself or would have ensured that it 
was done by another officer. 


Similarly Police Constable Wyville recalled 
that he was informed of Mr. Higgins' proposal before 
the.\appearance ineCourtwon’ February 237.1976.  sHe»too 
had no recollection of having contacted the Society, 
but he felt it was possible he had spoken to 
Mr. Canter: 
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Mri Carter Sand? other tem boyee's soiethe 
Society denied that anyone at the Society was aware 
of the proposal until after it became a fait accompli 
on February 23, 1976. In his opinion, as expressed 
“pon (thevinguiry,? that’ disposrtromeotimt hwemcharge 
underssection 40.6tetherChaldawe ti ame OAc taniacmea 


damaging effect upon the conduct of the Society's 
application for @wardship. 


However, Mrs. Harvey was present in Court 
when the charge under section 40 of The Child Welfare 
KeotewasTdealtewi tl von Eebr iwamiver si2eko Wick No 
explanation for her presence was given. The trans- 
cript of the Court proceedings does not indicate that 


she objected to the plea and withdrawal. 


Mr. Higgins in his testimony said it was 
very likely that the Society were aware of the pro- 
posal he was making to Mr. Lang. He said he received 
his instructions on February 6, 1976 and, in keeping 
withshaslanstructions}) wasi then  mnetouch with the 
society to informsMr. Carter’ that he wast free’ttovsee 
Mr. and Mrs. Popen at will. Mr. Higgins even went so 
fartaswtossay hel thought hisminitera lvicontactewFren 
anyone other than Mr. and Mrs. Popen with reference 
to the proposed disposition of the charge under 
section 40 of The Child Welfare Act was with Mr. 
Carter and that it was only later that he spoke with 
the Crown Attorney. 


However informally it may have been done 
and though neither the Society's personnel nor the 
Sarnia Police Force officers who testified have any 
firm recollection or note of it having been done, I 
am Satisfied that the Society was advised of Mr. 
Higgins' proposal and that the Crown Attorney and the 
Sarnia Police Force were prepared to accept it and 
act on it. I am satisfied that the Society indicated 
its concurrence. 


I am fortified in that conclusion by my re- 
collection of Mrs. Kirby's evidence that the proposed 
disposition of the charge under section 40 of The 
Child Welfare Act and Mr. Carter's concern arising 
therefrom were among the subjects discussed on 
February 19, 1976 in Mrs. Harvey's office when Police 
Constables Wyville and Charlton, Mrs. Kirby and Mr. 
Carter spoke with Mrs. Harvey. As well, how else or 
why else was Mrs. Harvey in the Court on February 23, 
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1976 for what seems to have been virtually a special- 
ly arranged appointment for the hearing of the charge 
under section 40 of The Child Welfare Act. I do not 
recall any evidence that her attendance in Court was 
merely a co-incidence. 


Mr. Lang testified that from the wording of 
Mr. Higgins' letter he had assumed that the Society's 
application for wardship would also be brought for- 
ward to February 23, 1976, but he was not responsible 
fom the sconduce of tthatmapplicatzon:. He “fe bucire 
would be appropriate for both matters to be dealt 
with essentially concurrently. 


Mr. Lang testified that following those 
conversations with Staff Sergeant Allan he instructed 
his only full-time assistant, Mr. Edward Hibberd, as 
to what had been discussed and that he, as Crown 
Attorney, was prepared to accept Mr. Higgins' 
proposal. 


Mr. Lang testified that he was satisfied 
with the outcome, including the sentence imposed upon 
Annals Popen. 


Onmbebrouaryy2s; 119 /o,swhens Lhencnarge under 
section 40 of The Child Welfare Act was dealt with, 
Mr. Hibberd appeared for the Crown and Mr. Higgins 
for the parents. As I have already written, Mrs. 
Harvey of the Society was present as noted on the 
Eoanscript otithatt day lseproceediungssums Court and 
raised no objection to what occurred. From my as- 
sessment of Mrs. Harvey she would not have hesitated 
to’voicerher opinion b£ she had felt that: what owas 
happening awais: fcomt mariyrto themawishesn om slowihe 
interests of the Society and Kim. 


The plea of Annals Popen was changed to 
guilty and the charge against Jennifer Popen was 
withdrawn. MoieeHiibbemdahadiwitth thine thes bri es 
prepared by Police Constable Wyville for use by the 
Crown Gi-torney.] alti containedttalbruieresynopsais OL 
Police Constable Wyville's attendance at St. Joseph's 
Hospital on®Augusta3s 1) 1975,¢Kim'syinguries asi noted 
at that time, Mrs. Dick's attendance at the hospital, 
some of Kim's prior medical history and injuries and 
the opinions of Dr. Singh and Dr. Jumean that Kim was 
amubatheredivichiild tas “(wellercaisi-referencesto Mrs. 
Hewitt's observations and Mr. Carter's involvement. 
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In essence, without making mention of the 
references i methes(brrve f2*to oMrs She wa-t GeandseNns 
Carter, Mr. Hibberd read the contents of the brief to 
the’ Court? One Fepruaryecs, so 7 Or 


At that point Mr. Higgins was asked by 
Judge Nighswander whether Annals Popen agreed with 
the’facts astread? byiMr sahibberd. I have read Mr. 
Higgins' response. It seems to me to contain no 
clear statement of agreement or disagreement with Mr. 
Hibberd' syloutlinevyo£f! thesmatter.e Clearly sit was 
taken by Judge Nighswander, in conjunction with 
Annals Popen's plea of guilty, as I am sure Mr. 
Higgins intended it to be, as sufficient to support a 
finding of guilt against Annals Popen. 


in his#remarks, ins Court, oMr se Himgguiscmsard 
he had not "quizzed" Annals Popen on the particulars 
Of “thes various “incidents, “bute wast rnstructedsthat 
Annals Popen had "a drinking problem." He went on to 
say that Annals Popen 


"feels that he is probably responsible in 
whole or in part for the injuries [Kim] 
suffered." 


Mr. Higgins went on to speak of the crib as 
being insecure. He then said 


"I have instructions from Mr. Popen that he 
accepts responsibility for this." 


The juxtaposition of sentences seems to confine that 
acceptance of responsibility to the condition of the 
enibiw? Mrs Higgins wwent jon ito isipea ke rot vthiemgood 
standard of housekeeping in the Popen home and the 
bEtadetuie@ loving Care Of swim by. ier parelecr. 
Mr. Higgins went on to Say: 


‘ia canstioniy &concludestrom awhat; Me. sBopen 
tells me that he does not remember doing 
these things." 


In his evidence on the Inquiry Mr. Higgins 
Saldrtrevhad no notesistos Eendicate lehnawrpraor fo 
February 23, 1976 he had any information about any 
incident of alleged abuse of Kim prior to August 31, 
1975. Mr. Higgins impressed me as a man who spoke 
precisely and carefully. Ee idaymotyexhendiithak 
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portion of his testimony so as to form a denial that 


hethadsany suche lnionmationspraorvto Ee brwary «23; 
bo 76K 


In his submission to the Court Mr. Higgins 
then expressed hope that, if a Probation Officer were 
involved, a deeper inquiry would be made by the Pro- 
bation Officer along with the Society's involvement. 
The whole trend of his comments appeared to absolve 
Jennifer Popen of any involvement except perhaps 


pDOOr §SuperviitstTon...Of the actionsigcsk 
[Annals Popen] (which I think should be 
remedied and I am sure that the Children's 
Aid Society will look after that aspect)... 
and that whatever happened to Kim was by 
accident, as by Annals Popen dropping her 
while he was drunk, rather than by "abusive 
GeO Nias 


I do not recall that anywhere in the evi- 
dence presented in the Court or upon the Inquiry was 
there any reference to Annals Popen having dropped 
Kim. Indeed the whole thrust of the evidence which 
was presented upon the Inquiry out of the mouths of 
Jennifer Popen and Annals Popen was that Jennifer 
Popen alleged and had told, even persuaded, Annals 
Popen that the injury to Kim was caused when she was 
struck by a slipper thrown by Annals Popen when he 
was drunk and did not later remember what he had 
done. 


I assume that Mr. Higgins' reference to 
Annals Popen having dropped Kim was based on what one 
Or other or both of Jennifer Popen and Annals Popen 
hadetold him. I wouldsalsotassume! Chat? insithatene= 
gard Mr. Higgins was the recipient of another "story" 
from Jennifer Popen and that Annals Popen too was 
persuaded to believe and accept it. The transcript 
of the proceedings in Court does not indicate that he 
in any way questioned what Mr. Higgins said. In view 
of my assessment of him that does not surprise me. 


Annals Popen's evidence before this Inquiry 
leads me to believe that his plea of guilty to the 
charge under section 40, The Child Welfare Act was 
based on his willingness to be persuaded that he 
Caused “thefinjury to’ Kim by. strukingither witiead 
Slipper he had thrown. Judge Nighswander did not 
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have the benefit I have had of hearing how Annals 
Popen came to have that willingness. 


Thus clearly even Mr. Higgins' remarks 
should have alerted others, including Mrs. Harvey and 
the Society, that further and more complete investi- 
gation was required to ascertain what the situation 
in the Popen home and family really was. 


AMpre=sentencemreport twasVordered Fandgube 
matter waseset’ over!) toeMarch’ 29, 1976 for —dispo— 
Sit Lone 


Then on February 25, 1976 the application 
of the Society for wardship of Kim was heard by Judge 
Nighswander. Mrs. Harvey appeared for the Society 
and Ian Harvey of Mr. Higgins office appeared for the 
parents. Mr. Carter of the Society was present. 


Mrs. Harvey told the Court that because Kim 
had been in the care and custody of the Society since 
August 31, 1975, the Society sought wardship for only 
two additional months from February 25, 1976. 


Lnihers evidenceisupomrth vsed nquimmy7yMms: 
Harvey said she had spoken to Judge Nighswander in 
private prior to the hearing to advise him of her 
intention to make that submission. Upon the Inquiry 
she testified that at all times she hoped that, even 
though she asked for an order of wardship for only 
two months, Judge Nighswander would make an order for 
a longer period of wardship. While she may have 
spoken with Judge Nighswander on occasion, I do not 
think that she had with him a conversation such as 
She described. It 1s inconceivable that Judge 
Nighswander would have permitted it. 


In her evidence upon the Inquiry Mrs. 
Harvey said she took that position in Court in the 
hope that it might expedite the hearing and the 
granting of wardship, but with the mental reservation 
that she hoped the Judge would direct a longer period 
of wardship. I doubt that she had any such mental 
reservation. 


She said she felt that if she was granted 


an order for wardship, however short, she could later 
seek to extend it. 
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Nothing in the Society's files makes any 
Eeteorences torchat ttactic.fotfoam doubtful, Ton? alli athe 
evidence I heard, that she employed that deliberate 
LACtAC-On~lfebruanyees> puloITs. I come to that con- 
clusion particularly in the light of the testimony as 
to the meeting of February 19, 1976 when Mrs. Harvey 
is said, by Mrs. Kirby, to have stated she considered 
returning Kim to her parents before the hearing. 


Mr. Harvey, for the parents, agreed with 
Mrs. Harvey,s request for an® Order for wardship of 
only two months' duration. 


Judge Nighswander made it clear he was not 
bound by the Society's request nor by the parents' 
agreement therewith. He specifically reserved to 
himself the determination of what disposition was to 
be made after he had heard evidence and submissions. 


It should be noted that Mr. Carter, who had 
been directly responsible for the preparation for the 
hearing of the Society's application, testified upon 
this Inquiry that he, personally, had intended that 
the application would be for wardship of Kim for a 
period of six months. He said that was his intention 
evenvonoFrebruary? 25,219 7:6: EGlearlveMrs. Harvey 
imposed her will and decision in the presentation of 
the Society's position to the Court. She did so 
Without prior consultation with Mr. Carter or anyone 
else at the Society. 


The transcript of the proceedings in Court 
does not show any dissent by Mr. Carter. No one 
asked for an expression of his opinion. He was not 
called as a witness though he was present at the 
hearing. 


Mr. Carter testified upon the Inquiry that 
he was not consulted by Mrs. Harvey with respect to 
PereTWweentlLon CO aDpLy LOU Wards petor a. Loreal 
only two months. He said he disagreed with the 
positions advancedsby “Mrs. Harvey, -butrdzd mot feel 
free to intervene. 


Thus Judge Nighswander was deprived of an 


expression of opinion which may have been of 
importance to him in his deliberations. 
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More importantly, Kim was deprived of any 
benefit that may have flowed from the expression of 
Such an opinion and any elaboration thereof to show 
the basis and rationale of the opinion. 


Police Constable Wyville testified before 
Judge Nighswander as to his observation of Kim's 
injuries -onPAugust oly = L975": He testified that 
Jennifer Popen, when asked as to the cause of those 
injuries, 


"gave two or three different reasons 
exactly what happened." 


By agreement, the facts presented upon the 
trial of Annals Popen on the charge under section 40 
of The Child» Welfare’ Act on” February 237, °°59 76 “were 
taken to be part of the evidence upon the Society's 


application. 


Photographs of Kim taken at St. Joseph's 
Hospital on*August 3; 11987 5 bysPol'ce! (Consitable 
Turner were introduced. 


Miss Hazel Cappa, the Director of Medical 
Records of the hospital, informed the Court of Kim's 
various admissions to and treatment at the hospital. 


Kim was a patient admitted to the hospital 
Prom Marveh- 22) tos April. 31,419 7/5. fomeeneaime mr ome a 
fracture of the left humerus. She was an out-patient 
OnwApr ie yo 75efor “treatment roneasnesprr arory ein— 
fection. She was a patient admitted to hospital from 
Aprils £28 “to? May. 02,7) (19:7.52 for 7 tredtmentcoL: bronchiole 
tis and diaper rash. Kim was a patient admitted to 
hosprral\ from August Siltto-September 5, Lofvmiskos 
treatment of multiple bruises and a fractured humerus 
and on that occasion the presence of battered child 
syndrome was noted. 


Dee stngh) tes Vutted briefivyeasm@to: yas 
various examinations and treatments of Kim and the, 
to him, unusual explanations given by the parents for 
the various severe injuries which Kim suffered. 


Mrs. Hewitt testified as did Mrs. Dick and 
Mrs. Kirby. 
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Mr. Harvey, acting for the parents, stated 
neo WOuld SMOG. call, van yy »C.vi1 dense 22, = bo toe au digie 
Nighswander, apparently pursuant to section 25(2) of 
The Child Welfare Act, called Jennifer Popen to 
EGSerty. Sin’ his» testanonyaupon suheplLnguiry, Judge 
Nighswander was unable to recall exactly why he had 
decided to call Jennifer Popen as a witness. 


In response to a direct question by Judge 
Nighswander as to how Kim's arm had been broken on 
Manpchea22, @2l9757eJenmiter Ropen caldathata that shad 
been an accident wherein Kim had fallen to the floor 
Enon ther, "Little «sitter. 


As was the case so often when Jennifer 
Popen was testifying upon the Inquiry, her answer to 
Judge Nighswander is confusing. The confusion is as 
to whether the sitter was in or out of the crib. One 
sequence of the exchange 1s recorded in the 
transcript of the Court proceedings as follows: 


"QO. Where did she fall from? 

Aes ‘Had her outvokt her crib in her Little 
Sitter. 

QO. She was in her sitter in the crib? 

A. adYeah. eatthadeher bun dsesnttena" 


As to the injuries which were seen at the 
hoes pi ta lon sAugu.s:tw34e, 297 Sf eviennn temaePopen us 
explanation to Judge Nighswander was that she had not 
seen them happen, but found them when she was 
dressing Kim and Kim cried. Again she gave a series 
of confusing answers which seemed to indicate the 
injuries were caused by Annals Popen holding Kim 
while he was drinking on the day before Kim suffered 
the fracturesdrvscoveredJonsAugustw3 ~pl975. As to 
that fracture, Jennifer Popen said that Kim had 
fallen from the crib. She had not seen Kim fall, but 
POUnGM er mons she, oi hoors She denied seeing any 
bruises on Kim's knees. 


Jennifer Popen told Judge Nighswander that 
she had taken Kim to Sarnia General Hospital where 
she was examined for about one-half an hour and found 
to have nothing much wrong with her. She said she 
was sent home from Sarnia General Hospital with 
instructions that Kim be watched and brought back the 
next day if there were anything further. She said 
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that, as they left Sarnia General Hospital, Kim was 
crying so she said 


"we will take [Kim] to St. Joseph's and we 
wibl check ersover igoo0dsk-" 


When one considers the nature and extent of 
the injuries suffered by Kim as found on August 3l, 
1975 and shown on the photographs taken by Police 
Constable Turner and when one compares Jennifer 
Popen's responses to Judge Nighswander with what she 
had told others, including Police Constable Wyville, 
Dr. Singhtand Mrs. Dick; the-amnplvauSibriatysot Mice 
responses to Judge Nighswander is apparent. But Mrs. 
Harvey for the Society did not cross-examine Jennifer 
Popen upon those responses. 


In her evidence upon the Inquiry, Mrs. 
Harvey said she was "pretty sure" it was Jennifer 
Popen who had abused Kim. To my mind that testimony 
makes her failure to cross-examine Jennifer Popen all 
the more Surprising. 


I would think that ite would, have been 
appropriate for the Society and Mrs. Harvey to seek 
to assist the Court and themselves in the care of Kim 
by. DUELING, before. (the, Court). ev.enel fs Ory aDy a ClOSG— 
examination of Jennifer Popen, anything that might 
SUppOTrte such! atisuspicion on iwhechtmight thelpeue 
identify whoever abused Kim. 


Judge Nighswander was deprived of the 
advantage of anything that might have flowed from any 
Such cross-examination. Thus Kim was deprived. 


Judge Nighswander then delivered what has 
been described in evidence upon this Inquiry as a 
strong judgement. He noted Dr. Singh's testimony 
that his opinion was that the explanation given by 
Jennifer Popen for the fracture discovered on March 
22, LOTUS mnamely (bhatt ar occurred, while. she wwas 
changing Kim's clothing, was not consistent with the 
Natune offs thesinjurs:, 


Hee noted@thatwthes rn jury toi Kamhls supper 
arms 


"was bruising that was around on both sides 
of the arm, and the explanation that this 
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could have been caused by a fall is an 
explanation that seem physically impossi- 
Dibevaioreaa personvmto bee brad sed tonaiboathHh 
Srdes tof otwocarmsen Drsgs Pnonestated. that 
an explanation that was given to him was 
Chatothembaby fediiiivomethercrrbs he “stated 
that babies can't pull themselves up at 
that age, and are not indeed to the point 
Stgwalkingeon craw lingsouurot ea ucrirbe" 


Judge Nighswander went on to state that Kim 
may have fallen from the rocker in the crib while the 
Side of the crib was down, as Jennfier Popen had told 
him, 


Bb Ute tec eritiadndwystcoudid pnoexoohyis ical Ly 
DOssibily ucause,’ adgiethes anagurmes i tomthe 
Cc hask cer 


That could be stated even more strongly if 
one were to believe that Kim was in her sitter out of 
the crab. 


Judge Nighswander stated in his reasons for 
judgement: 


"I am satisfied that the injuries to this 
child were caused -- many of them at least 
-- by mishandling by the people in whose 
Charge the child was. Mr. Popen, the 
father, has’ admitted thatwsiome of this 
could have been caused by himself, and he 
pledmwGs.ire)eguiltysto calichargerthat accused 
him@omerhas 4 


Judge Nighswander then found Kim to be a 
eliddte.cron eedscofulp roiveic:bacoins He continued his 
judgement to find that Kim had suffered some injuries 
as *aoresult of "brutal handling™ by Annals Popen.:» ‘He 
continued: 


"hore aichild tewor months 16m Gage to thave a 
broken arm from being dressed, I accept the 
enciidie mimeo £Ubrewss im ohethiass’ hits? iis 
completely inconsistent with an injury that 
could be sustained while a child is being 
dressed." 
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Judge Nighswander rejected the Society's 
Suggestion that he make an order for Kim's wardship 
for only two months. He said: 


eTteam “morte sai 1st he adieiihae, tel Soe Ss a 
sufficientmiengeheofvitimeitosbes sure that 
proper steps have been taken to make this 
home safe for the child." 


Judge Nighswander seemed to be concerned as 
to Annals Popen's problems with alcohol. He 
concluded his reasons for judgement as follows: 


"I am aware that the child has been in care 
for a length of time, but at the same time 
we have no evidence before us of what Mr. 
Popent has*done,,©; tbhvanythinggetabout nis 
alcohol problem, and I am definitely going 
to note that he must give evidence that he 
has done something and that it is succeed- 
ing, before the Court will permit the child 
to return to its parents. This does not 
necessarily mean that the child will not be 
With®its parents-foreasturthermsix months, 
but simply means the Children's Aid Society 
Nave: CONthoOl Lor tiat. Del. Ods1O bet Lil crmaar: 
therefore, am committing the child to the 
Gare “and/scustodysrto fo themch idrien’' s-Aid 
society srcityforhsariva,e County ol, ambton, 
LOLs aN Der vod "Ot Esiyx Enlon Giist¥dadeing from 
today <i 


It seems to be quite clear that Judge 
Nighswander was pointing out to those who should have 
been listening, the Society's employees, Mrs. Harvey 
andoMrm.7 Carter, bthat ther hadigneabpconcerna ror Kim's 
safety in her parents' home. On the basis of what he 
had been told he seemed to feel that the greater 
threat to Kim came from Annals Popen, but nonetheless 
his remarks expressed some concern as to Jennifer 
Popen's role in Kim's care. 


In thesskrghtaoie Mrsi.l Harnveysmprofessed 
belief as to Jennifer Popen's involvement in Kim's 
injuries those remarks by Judge Nighswander should 
not have fallen on deaf ears. 


The Society did not obtain a transcripe, oF 
Judge Nighswander's reasons for judgement and 
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Me Siatlorese Varo ppar enizky made nos note:s.ras).to.shis 
comments. That indicates to me that she intended to 
Manage Kim's case as she saw fit without regard to 
the views or opinions of even Judge Nighswander. 


As I read the concluding paragraph of Judge 
Nighswander's reasons for judgement set forth above, 
I interpret it to mean that he expected Annals Popen 
would be called upon to present evidence to the Court 
as to his successful treatment of his alcohol problem 
before the Court would permit Kim to be returned to 
her parents. Mr. Higgins, in his evidence, said that 
was his understanding of the judgement. 


I am aware of Judge Nighswander's evidence 
upon the Inguiry to the effect that he was content to 
permit the Society to exercise its discretion as to 
Kim's return to her parents' home. Nonetheless I 
observe his comments to Mrs. Lo in Court on August 4, 
1976 when she presented the Society's application for 
a Supervision order. He asked, 


",..-SO 1S it the agency's intention to ask 
for a supervision order for the child -- in 
other words, the child to be returned to 
the parents subject to the supervision of 
the Children's Aid?" 


Mrs. Lo replied 
Wwess.? 


I interpret Judge Nighswander to have 
spoken as if Kim's return to her parents were to be 
effected later. It would seem he was unaware and did 
not contemplate that the return might already have 
occurred. The adjournment to September 13, 1976 as 
requested by Mrs. Lo was granted with the same pro- 
viso that had been imposed on all prior adjournments, 
namely 


"thve.c his ee ommist.veductomith cea c anearaind 
custodvyeofethesChildrenssgAnd Society los 
Ea ewCl typ tO EeSarmisaly:, County. omghambiton, 
Wnt labhardaate.." 


Omiew.3 se disc: fabs chico r wo ndieite.wheadt <0 d.g.e 


Nighswander's reasons for judgement might have 
contained had he been made aware of some of the 
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underlying suspicions of some of the Society's 
employees expressed upon this Inquiry that Jennifer 
Popen was the one who had caused Kim's injuries. 
Now, in®therlight of Sher ™pleatorequiltyeaw hem ter ral 
in December, 1977 and her evidence upon this Inquiry, 
those suspicions appear to have been valid and well 
founded. 


EidoVnoti ten nei vss undal yoharshscrossay 
that Judge Nighswander was misled. All that might 
have been put before him was not. His attention was 
particularly drawn to Annals Popen and away from 
Jennifer Popen. 


That may certainly have suited Mr. Higgins' 
purposes and those of his clients, Annals Popen and 
Jennifer Popen, at that time. I see nothing wrong in 
that from’ Mrs Higgins pointwo£t vieweasmavbarrisser 
involved in an adversary situation and relying upon 
informationagiven: tompin- bys hustfoBrenteor rcltenrs: 
Unfortunately that information appears to have been 
false and those who were in a position to challenge 
it, the Society upon the wardship application and the 
Crown Attorney and the Sarnia Police Force upon the 
charge under section 40 of The Child Welfare Act, did 
not do so. 


That they did not is perhaps understand- 
able. In effect both matters were resolved in favour 
of the Crown and the Society by the plea of guilty to 
the charge under section 40 of The Child Welfare Act 
and theavabsence Of Oppos LLiOonmtlOn Tiemooora rans 
application for wardship. 


It would appear that as these matters 
proceeded it was assumed that they were two quite 
separate and distinct, but somehow related matters. 
The Society appeared to assume that responsibility 
for the prosecution of the information alleging an 
offence under section 40 of The Child Welfare Act lay 
solely with the Sarnia Police Force and the Crown 
Attorney for the County of Lambton and that responsi- 
banality? for acarriageskollene@app Ppicabyomgndaerathe 


Child Welfare Act for custody of Kim lay solely with 
the Society. 


The? Soiciety, partiteulardy @4w.. Carter, 
seemed to feel that once the Sarnia Police Force and 
the iCrowns Attorney chor ithe® County sofutambron Iihad 
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agreed to, accept Annals Popen'"s plea of guiltywto the 
charge under section 40 of The Child Welfare Act and 
to withdraw that charge against Jennifer Popen, the 
application of the Society under The Child Welfare 
AGinWashiruetrievabiy prejqudiced.o tr i bw io 


Mrs. Harvey in her evidence said that she 
felt she could not, upon the Society's application, 
pursue Jennifer Popen's involvement in Kim's abuse 
because the charge against her under section 40 of 
The Child Welfare Act had been withdrawn and the 
Society had no other evidence of Jennifer Popen's 
involvement in abuse of Kim. 


With all due respect to the Society, Mr. 
Gamtenrand Musie Harveyoemy: Opinion ismihat jeach vor 
those views is in error. My opinion is that the dis- 
position of the charge under section 40 of The Child 
Welfare Act, by plea or otherwise, should not have 
caused the Society's personnel to feel that they were 
Pasian: Waytelnhabi tediviwomngpresentpingse uponsithe 
application for wardship of Kim evidence of whatever 
nature the Court would be prepared to accept. That 
might include evidence to the effect that, as well as 
Annals Popen, who had entered a plea of guilty to the 


bilities to Kim or had actively abused her. 


As one reviews the proceedings in the 
Court, it is interesting to note that during the time 
of those proceedings His Honour Judge Nighswander was 
respon sib hen forsithe: conducts oferallama hens trolube 
heardehingthe=Coumt Mand? imivfehe “Provincia le Court 
Ghamitivot Disviies yon) mote het Goumtiiy iotiake mt. Bn 
September, 1976 another provincial court judge was 
appointed and was assigned responsibility for matters 
to be heard in the Court. 


It is apparent to me that the responsibili- 
ty assigned to Judge Nighswander by the Government of 
the Province of Ontario, namely all matters to be 
heardmein che Cour titandy ime Phieschrospin'crvad sCour t 
(Family Division) of the County of Kent, was just too 
much for one judge to be able to administer and 
conduct without some of the long delays that occurred 
in the proceedings with reference to Kim and her 
parents. Even a judge as experienced, concerned and 
capable as Judge Nighswander could not avoid such 
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delays. Those delays were not in Kim's best 
interests. 


As Judge Nighswander said in his testimony: 


Meesnourd: point Ou” Chat ep tacieie cmc ee tele 
time, because there was very little court 
times avativwlabd esito delsjustuce: tim ala Gube 
Matters that came before it, so we very 
carefully did not set a date for trial on 
anything until it was absolutely certain 
there was going to be a trial, because it 
might be three months afterwards and there 
wouldn't have been witnesses present in all 
probability to have gone on that day in any 
event." 


Some of Mr. Higgins remarks, especially 
those relative to the suggestion by Mrs. Harvey that 
ther case mirghte*beus pisitt awa lit Un ge Dim. sro ores 
evidence, support the view that there were lengthy 
delays because of the inability of the Court to set 
earlier dates for hearings or continuations of hear- 
ings. Those remarks were not challenged by anyone. 
In his evidence upon the Inquiry, Mr. Higgins stated 
that sometimes there were delays of up to two and 
one-half months between Court appearances. 


It would seem to me that in such circum- 
stances, where lengthy delay was almost certain to 
result if one did not proceed on the date fixed for 
the hearangror) any wmattereant cherCcourt, ort wasain- 
cumbent upon the applicant, the Society, or the Crown 
Attorney and Sarnia Police Force to be prepared and 
ready to proceed on any day fixed for trial or hear- 
ing and to resist any application for adjournment. 


Perhaps if, before September 1976, there 
had been a judge of the provincial court (family 
division) responsible only for matters to be heard in 
the Court, some of the delays in proceedings and thus 
perhaps some of the delays and problems mentioned by 
the Society's personnel in the handling or conduct of 
Kim's case by the Society might have been avoided. 


As one now, in calm retrospect, looks at 
The Child Welfare Act, the Crown Attorney and the 
Sarnia Police Force were in error in having the 
prosecution of the charge under section 40 of 
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The Child Welfare Act returnable in the Provincial 
Coure MCramninady Davyasiton) lore thne Lountyeo li Lanbtons 
Those proceedings were properly returnable in the 
COoumign- However, tinatrerroredid not ein my opinion; 
makemany wspeciat or? unuscwiabecomir bbuthiion? kowthe 
tragedy that ultimately developed. I am not per- 
Suaded that if both matters had proceeded in the 
Court from their respective dates of institution they 
would have proceeded any more speedily than they did. 


I should say that the rationale of the 
Crown Attorney's advice to the Sarnia Police Force as 
Stated in his testimony upon the Inquiry appears to 
me to be sound. He recommended that a charge be laid 
under section 40 of The Child Welfare Act because he 
rertithatl,, cromethefCrown? se point vol view fe re would 
be easier to prove the elements of that offence than 
to prove the elements of a charge of assault causing 
bodily harm under the Criminal Code. His opinion was 
that it would be easier to prove that the parents 
failed to protect Kim rather than that one or both of 
them assaulted Kim. 


Diteaes ho .ulikdreb eaen o*'med? thrash! tinier sC row n 
Attorney's office appeared to be understaffed. As I 
recall Mr. Hibberd's evidence he was able to appear 
on February 23,°1976°0nly by missing®hisylinch»®and 
beingigvietually fon. sthe Jrun rom eand to othem court 
appearances required elsewhere both in the morning 
and afternoon. His recollection was that he had no 
knowledge of the entire matter before his actual 
appearance’ in? Court®on February §23),9297 6/ when whe 
received the Crown brief. He saildepartivof the 
difficulty was that the Crown Attorney and his staff 
did not regularly appear in the Court at’ that time. 


While the records of the Society do not 
disclose this, it wase’apparent toeme;, on. thevroral 
testimony and the Court records presented upon the 
Inquiry, that othevSociety ;®asorepresented! by Mrs. 
Harvey-,.coritguna livyitintendeds to vapply Viortan’ order 
granting wardship of Kim for a period of six months. 
However, aS I have already written, when the appli- 
cation ultimately came on for hearing on February 25, 
1976 Mrs. Harvey, appearing for the Society, sought 
an order of only two months' duration. In Court Mrs. 
Harvey said that term was sought because Kim had, by 
then, been effectively in the care of the Society for 
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six months. That submission on behalf of the Society 
was not opposed by counsel for the parents. 


In making that submission Mrs. Harvey 
entirely ignored the fact that for those six months 
the Family Services Department of the Society, for 
whatever reason, had not done any of the work which 
even Mrs. Harvey said had to be done with the family 
over a long term. Even by the standards used by the 
Society that term would ‘be Longersthanowthe tunreec 
months that would have been the duration of involve- 
ment by the Short Service Team of the Society. 


Judge Nighswander stated in Court that he 
was not bound by that submission or the agreement by 
Or on behalf of Kim's parents. As he stated in his 
evidence upon the Inquiry, he was concerned, firstly, 
to ascertain whether or not Kim was in need of 
protection and, secondly, to ascertain whether or not 
the absence of opposition by the parents was solely 
because the application was for an order of only two 
months' duration. The learned Provincial Court Judge 
felt that it should be made clear to the parents 
that, regardless of the submission on behalf of the 
Society, he and he alone had the responsibility of 
determining the issues. The issues were whether an 
Ordervotiwardshiprshouldyubenmadem@andss atheswem an 
Order was to be made, for what period of time should 
it be effective. 


It was clear to me from Judge Nighswander's 
tes timonyeipon, thesinguany ichatehel fied testhaesgehe 
position taken by Annals Popen and Jennifer Popen 
upon the Society's application to him was tantamount 
to an admission by them that Kim was a child in need 
Oofeprotectlonsundernithemstermorot “tremChitlmnoktare 
Societys fon -aanperiodnofetame Jaulor al Isp nactiitca! 
purposes the position of Kim's parents upon the 
application by the Society was much akin to Annals 
Popen's plea of guilty to the charge under section 40 
of The Child Welfare Act. 


While Judge Nighswander felt that the 
Society's position had not been forcefully put before 
him, he felt that was because the application 
appeared really to be not opposed by the parents. He 
felt that the procedure adopted by the Society was 
not at all unusual in the circumstances. 
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Jirigee Nia hisweirdie tr dd ssita-te Sint this 
testimony that the only issue before him upon the 
Society's application was whether Kim was in need of 
PEGLECt TON ands thats the egaid terior sinnocence’ of >the 
Parentsitormevihers or them wasvnottin issuer i 
gathered he shares my view that the disposition of 
the charge under section 40 of The Child Welfare Act 
did not predetermine the result upon the Society's 
application for wardship of Kim. 


Nevertheless it is my view that all avail- 
able evidence should have been presented to him. 
That it was not is all the more surprising when one 
recalls the evidence of Mrs. Harvey upon this Inquiry 
that she wanted all the evidence before the Court and 
that, in seeking wardship for only two months, she 
felt no concern since she felt she could more easily 
extend the initial period of wardship than obtain the 
initial order for wardship. 


My view is that any extension of a period 
of wardship would more easily flow from a strong evi- 
dentiary base laid during the initial hearing than it 
would flow from a weak evidentiary base at that time. 
Thus, in my view, the Society should have put its 
case as strongly as possible in the first instance. 
That was the responsibility of the Society. 


It is of interest to note that during this 
PervodsorcCtiners =’ Sep tenberts4.° L975 stor rFebruanyeZzs, 
1976, while Kim was in the care and custody of the 
Society, =the Childrens “Services Department ‘ofthe 
society was attending, to her day-to-day needs, 
apparently quite successfully with the assistance of 
the ehosrere homes iiMr.x+ cand oie simucecivie. At the same 
time the functions of the Family Services Department 
OReChEMSOCVetya neirel at vonwto.K im sandsner parents 
were, for all practical purposes, non-existent apart 
from preparation of the application for wardship and 
its presentation in Court. 


Even in that preparation and presentation 
theréeawasviconfusion ‘and’faalure, “Mr<5 Carter -was 
responsible for the management of the case and 
@elivery ofethenSociety “s.cseryices- tomene? Popen 
fanidy eanidierorapreparationsorL éthesapplacatyon:. to 
Court Wa Mrs HaryeyvawasMhis “supervisors She was 
responsible for presentation of the application in 
Course .SCMEin~ Carte ptwas not aware 7thateMrs.oiarvey 
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intended. -cosask: for .aepemiiodi Ohiwabdsiiip Oilepewo 
months' duration rather than the six months' duration 
which he felt appropriate and which, until February 
23, 1976, had been the only period discussed by the 
Society in Court. 


Mr. Carter, to whom the case had been 
actually assigned by this time, testified as to the 
Giificiulties which ~<hiesencountiered san, aebyang ato 
perform some of his duties. 


Mrie- Carters cai dutthatiPpolacepiconsivables 
Wyville and Charlton called upon him on September 2, 
1975 because of difficulties they were having in 
interviewing the parents. He said they sought his 
assistance in arranging separate interviews with the 
parents. He said he arranged for the parents and 
policesofticers togbesin, thehSocietystsPofiices avethe 
same time on September 3, 1975 when he managed to 
separate the parents and thus enabled separate 
interviews of them by the police. 


Mr. Carter's position seemed to be that, 
because he was informed by Police Constable Wyville 
that "criminal" charges would be laid against the 
parents, "casework practices could not be establish- 
ed." He seemed to base this on the fact that the 
Court had not yet been called upon to determine who 
had abused Kim and he himself had some personal 
reservations on the matter. That seemed to me to be 
a statement by him that notwithstanding anything said 
by anyone he was uncertain as to whether Annals Popen 
or Jennifer Popen or both of them or neither of them 
had abused Kim. But why he should think that "case- 
work practices could not be established" escapes me. 
Thatswacsdan gnossy-ercor mby.Mrs. Ganter sme de dadanot 
properly appreciate either his role and responsibil- 
Ltyror ethate of athesSocrety. 


Determination, of chessource?omacauce Sof 
Kim's injuries, while important, would be only one 
element in "casework practices." There were many 
other matters to be examined and resolved. The 
testimony of Mr. Lang and Judge Nighswander upon this 
Inquiry supports my view. The real issue upon the 
Society's application for wardship was whether or not 
Kim was a child in need of protection. The identity 
of the person or persons actually perpetrating the 
abuse was not essential to either the charge under 
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section 40 of The Child Welfare Act or the Society's 
application for wardship. There was so much more 
that Mr. Carter and the Society should have tried to 
learn about Kim and her family. That was not done. 
Kim's interests were not well served. 


Mrs. Harvey, in her evidence upon the 
Inquiry, seemed to share Mr. Carter's view that the 
position taken by Mr. Higgins prevented the Society 
from being 


"able to get in there [to the Popen house] 
and do the work that we were supposed to be 
dongs %. [investigation of the Popen 
house] and working with the parents and 
finding out more about them, which is what 
One does." 


The Society's personnel, as represented by 
Mrs. Harvey and Mr. Carter, misunderstood or mis- 
CONS EGU CO OL aWoremlOnOtatt wOt™ CHCeDEOV LoL Ono mot nic 
Child Welfare Act. 


Mr CarterVtestmri1ecdsthateon Vanuatry 6% 
1976, when Mr. Higgins telephoned to request a change 
in the date of the hearing returnable on January 19, 
1976 he had told Mr. Higgins he would have to speak 
toemy  {MresCarterts] -elivents* and Mrv aVogins re— 
plied: 


POveR=mny (ME. sHiggins” | dead@body ou. do. 7 


Mr. Carter testified that the adjournment 
Frond antiary= 19" torreDpriartyev 5s Loo was MUcud aly 
agreed. sand Mr. sHhvoggi ns consentca7Lo Mreecatres 
speaking to Annals Popen and Jennifer Popen prior to 
that adjournment. 


The transcript of the proceedings in Court 
on January 19, 1976 does not bear out the accuracy of 
that’ testimony: “The transcript; “worite "crx “pages 
long, does not record all of the discussion regarding 
the date of the next hearing. 


It opens with Mr. Higgins’ statement of 
readiness to proceed that day provided there is no 
delay or interruption. Then Mrs. Harvey asked for an 
adjournment because Dr. Singh was not present. Mr. 
Higgins had some comment on that. The only point 
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agreed upon was that the Court, the Society and Mr. 
Higgins were available on February 25, 1976 and Judge 
Nighswander granted the adjournment to that date. 


Later the same day in Court, in speaking to 
the request on behalf of the Crown Attorney for a 
Similar adjournment of the trial of Jennifer Popen 
and Annals Popen upon the charge under section 40 of 
thes Childs Welitanep,Act, 9 Mo-mhldggansgiopposedssenc 


Ta<aMmasratass ive ds thatavadepousmumen te vom 
Janviaryel9 toshebriuary) 25 ly O.wase note byaimuru dal 
agreement. 


Mr. Canter «testified, thateagalm: prior ito 
the February 25, 1976 hearing he felt he had to speak 
to Mr. shigqgins “tosobtalmepermisslonsitoespeak suo 
Annals Popen and Jennifer Popen so that, if required, 
hescould igive. thescournt 


"an accurate picture or statement of the 
conditions of the home and themselves 
[Annals Popen and Jennifer Popen] at that 
DoGnth.! 


He said Mr. Higgins granted such permission, but with 
the addendum: 


"Don't quiz them [Annals Popen and Jennifer 
Popen]." 


1-icane Onbye.gue ry) -NOWe Mus Carnter fel tne 
might obtain "an accurate picture or statement of the 
condition of the home and [the parents]" without 
“QUuizzing*.jthes parents.» Surely. -a merely, physical 
visitation to and observation of the dwelling house 
and standards of housekeeping without some inquiry or 
interrogation of the parents would be meaningless in 
relation to abuse of the sort that caused injuries as 
severe as those suffered by Kim. 


Mr. Carter testified that he felt he was 
therebyw"Leqally <restra cited” jandsprevented, Erom 
Carrying out his normal case work practices. He 
heithe re soughtwnor. recedsved (enya adv tice-.f noma 
Solicitor, 
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It is clear to me that he acted in accor- 
dance with his own opinion. Apart from preparation 
of the material for the hearing of the Society's 
appl cacion, for. wardshyp. he- dvd-evirtualily nothing 
which might ordinarily have been expected of a worker 
in the Family Services Department of the Society. As 
I have noted elsewhere even that preparation by Mr. 
Carter was incomplete. He did observe visits of Kim 
with her parents at the Society's office and he did 
physically inspect the family home on two occasions, 
January 16 and February 20, 1976, just before sched- 
uled Court hearings. He did speak with the parents 
On September 3 and 24,-1975 to try to ascertain how 
Kim's injuries were caused, but he made no such 
effort after September 24, 1975 because Jennifer 
Popen told him Mr. Higgins had advised her not to 
talk ito) Mr... Carter and ‘he;,,.Mr. Carter, accepted that. 
He seemed almost to be in awe of Mr. Higgins and 
wished to avoid any "disturbance" with him. 


Mr. Camber “uponethis «lnguisy *Sal da lem te i 
ChatemMrs ea Higdiwns shady the right “to, restrict ihis 
rnterrogattons Ofe Mri avand* Mrs. open. Mice cette ie 
testified that his role was not to investigate the 
parents but to “establish a rapport" with them. 
Wha lLe-pursusgt-ofVaniinvestigative role mirghtrbe 
difficult for a social worker and hamper the estab- 
Prshment ofr trapport.<Vtewas,. in: myeview,, incumbent 
UpOneMr. «Carterertonhinvestigateor, at..least, to-vensure 
that someone did investigate. Without investigation 
the Society would be unable to ensure that the judge 
helawingeatsivappisti cation woul dehave4alidy-of «tne 
information necessary to enable the judge to make 
appropriate findings and dispositions. 


In Kim's case Judge Nighswander did not 
have val | 4of--that"intormation. 


Mr. Carter's evidence “was that, to his 
knowledge, the assistance or advice of solicitors was 
not available to the Society's personnel in 1975. In 
his words the Society's workers were in "a very 
precarious situation" in relation to proceedings in 
Court. Clearly he was not aware that the Board of 
Directors’ of “the Society had -on January 6, 1976 made 
funds available to engage a solicitor in any case in 
whien the. bocai parector, Mr.7 ovate; feit. e-was 
necessary. 


PSS 


A copy of the minutes of the meeting of the 
Board of Directors of the Society held on January 6, 
1976 was filed as an exhibit upon the Inquiry. The 
relevant portion is as follows: 


iM mSi« “Harmer h eadiv iced <thih atid mers GO 
restraints, the agency was not allowed to 
hire.» lawyer-and since-they dhady been 
involved in some cases of child abuse they 
felt the need of legal assistance. Mrs. 
Harvey has. had some conversations with Mr. 
Ray Wyrzykowski, Director of Legal Aid, re. 
applying for Legal Aid for Society Wards 
and Non-Wards involved in such cases. Mr. 
Wyrzykowski is looking into this possibil- 
ities at present. Mr. Shafley moved that 
$2,500.00 be set aside in case of serious 
need for the Director in his judgement, to 
seek legal assistance. Mrs. Berkoff 
seconded. Carried." 


That was the last item of business at the 
meeting. That is perhaps indicative of the attitude 
OfsMre, LOvaitt,mMbs; shHarviey gandl Mra seamter:. ine 
desirabilrey of/on.need, Lor: jegal,~counselainsgabuse 
cases was raised with the Board of Directors four 
months after Kim,came: into the de facto care of -the 
Society. The Board of Directors promptly made funds 
available. From the testimony upon the Inquiry Kim's 
was the only active case of abuse within the Society 
at that time. It must have been the one that caused 
Mrs. Harvey to raise the matter. But even with funds 
available for that purpose the Society's personnel 
did not seek or obtain the legal advice which they 
needed and knew they needed. 


Mu. PCairtersiieljtemto.wwaceimpont ant? tomany 
worker of the Society involved in the case to have 
Full access to the home and discussion with the 
parents ina case such as this. To all intents and 
purposes he neither sought nor received any 
assistance to obtain such access although he did 
advise Mrs. Harvey of Mr. Higgins' demands. 


Mrs. Harvey, as Supervisor of the Family 
Services Department, was Mr. Carter's immediate su- 
perior. She was aware of the difficulties Mr. Carter 
felt he was having as a result of the restrictions 
imposed by Mr. Higgins and accepted by Mr. Carter. 
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She did nothing about the matter even though she 
testified that “the Children's’ Aid Society: really 
needed to work with this family" and she wished Mr. 
Garteranadghadvymorercontactiwrth tithes familys: she 
testified she was not aware she could do anything 
aboubMtArhutosher soughts'nd ’ass stance “or Legal 
advice. 


Mrs. Harvey testified that had the Society 
worked with the Popen family, even from August 1975 
until February 25, 1976, they might have been able to 
help the parents enough to prevent the ultimate 
tragedy, or, conversely, the Society might have been 
able to learn so much about the family that Kim would 
not have been returned home. 


Mr. Carter testified that he felt he was in 
control in his dealings directly with Annals Popen 
and Jennifer Popen including his meeting with them on 
Pebruary §207°19765i1nepreparation for the - February 257 
no go Bearing. He said that was so even though 
Jennifer Popen moved from attitudes of indifference 
to attitudes of hostility. 


He said that he and Jennifer Popen fre- 
quently clashed. He said she was the dominant one of 
Annals Popen and herself. He said she was vocally 
Cratwicalltoh the Society Ppethe SarniasPola cem Fk orcey 
hospitals and doctors, particularly Dr. Jumean. Her 
criticism was that all of these were spying upon her 
and were suspicious of her and did not trust her. 


None of those feelings or observations were 
mentioned in Court during any of the proceedings. 


Mr. Carter testified that Jennifer Popen 
"lied profusely" and he found after his second visit 
with her that he 


"could not rely on one statement she made." 


I presume that was the visit of September 24, 1975. 
He referred to conflicting stories she had given to 
him with reference to a child she had borne in 
Jamaica. Pneone: vers 1 on- thie chrildvhad=died. In 
another version the child was alive and with Jennifer 
Popen's grandmother. 


USF 


That was not mentioned in Court during any 
of the proceedings. 


Mrs. Harvey in her testimony expressed the 
Opinion that no one believed Jennifer Popen and she 
believed that at a later date she stated that opinion 


CO. Mrs. GG. 


That was not mentioned in Court during any 
of the proceedings. 


Mrs. Lo, in her testimony upon the Inquiry, 
Said that it was not until after Kim's death that she 
changed her opinion as to Jennifer Popen's credibil- 
ity. Untal. then Mrs. losiwwas)prepar cdsstoeuccepse 
Jennifer Popen's explanation as to how Kim had been 
bruised. That explanation was noted in Mrs. Lo's 
recordingssinethe files~of the; Sochety. qIiMusiielo 
testified that, while she had some suspicion as to 
the cause of Kim's injuries on earlier occasions, she 
had no suspicion that Jennifer Popen was abusing Kim 
during the period from May 27 to mid-July 1976. She 
believed that Kim was receiving adequate and 
Satisfactory care during that period of time. 


L belrveve athatia tiwassionlyaatteryKuamnus 
death that Mrs. Lo became suspicious that Jennifer 
Popen had injured Kim in August 1976 and earlier. 


Nowhere in her testimony upon the Inquiry 
did Mrs. Harvey indicate that she advised or instruc- 
ted Mrs. Lo that, because Jennifer Popen was not to 
be believed, inquiries should be made beyond the 
Popen family. Ist tndyskt pastonishing ! tiheaticcime 
Society, particularly Mrs. Harvey, Mrs. BO aiouemr. 
Carter, not believing Jennifer Popen, did not expand 
the area of their inquiries and observations. fThey 
did a disservice to Kim by presenting the application 
to Judge Nighswander on the basis on which they did 
present it andpparticukarly,iny permitting Jennifer 
Popen's testimony to be presented without challenge 
Or cross-examination or rebuttal. They failed Kim 
utterly in that regard. 


Mr, iCanter.testifsaed sthat. Eromeall a6 what 
Jennifer Popen told him of her life in Jamaica, some 
of which he felt was really meaningful to her, he 
formed the opinion that events in that life were 
serious enough to have affected her. I do not know 
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in what sense he uses the word "meaningful" nor do I 
know how Jennifer Popen was affected. 


That was not mentioned in Court during any 
of the proceedings. 


No real effort was made by the Society to 
determine the extent of any such problem or to learn 
the true nature of any such events and their affect 
upon Jennifer Popen. 


Mri Carter testitried that. ‘on occasion 
Jennifer Popen told him that she had visions of her 
Own mother who spoke to her and told her what to do. 
Gneonefoccasionishedciament totiMren Carte rites lofiiice 
because 


"her mother had told her to come." 


That was not mentioned in Court during any 
of the proceedings. 


This sowWteandy ea noeSeip tember se logit he 
Children's Aid Society was aware that Jennifer Popen 
ViredSproflusely? je that sthenSocietysshouldimot reby 
upon her statements, that events in her past had 
somehow affected her and that she spoke of having 
visions. But still nothing was done to investigate 
those past events and to seek to learn the truth of 
the various "stories" told by Jennifer Popen. 


Mr. Carter meticulously» complied with the 
strictures imposed by Mr. Higgins and did not inter- 
rogate Kim's parents. Apart from arranging for the 
attendance of doctors and hospital personnel and 
police. offacers: to ‘testify as *torethe™ March? "June and 
September, 1975 incidents, he did nothing to investi- 
gate the background of the parents and their ability, 
psychologically, emotionally and physically, to care 
£Oreek cm. He had knowledge of Jennifer Popen's 
"visions" of her mother. He did nothing to inquire 
inctowthesefrects titharethey i mrght havettpon ther 
abrlitytto:care for: Kin’. 


I gather from Mr. Carter's evidence that he 
spoke to Mrs. Harvey about the position taken by Mr. 
Higgins@and “thats 'they "Mrs? harvey land SMns "Carter, 
decided that Mr. Carter must still visit the family 
home. But there was no suggestion he would interview 
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the parents as he might otherwise have done. What 
purpose might be served by such visits without 
discussion with Kim's parents escapes me. I think 
such visits would be meaningless and useless. 


No. One #E rom? thes "Socre ty 7 eso thar gas eMre 
Carter was aware, spoke with the Crown Attorney or 
anyone in that office about what was involved in 
either the charge against the parents under section 
40 of The Child Welfare Act or the Society's appli- 
cation for wardship. 


Mr. Carter did not seek any psychiatric or 
psychological assessment of Jennifer Popen even 
though* upon this Inquiry’ he testified that hercon= 
Sidered such assessment might have been appropriate. 


MusuGarteretestri1edtuponsthiseingquiry that 
Wesied (that, with “thetSatmniasPobiece mr ormeetamd 
JennipercPopenws doctor, y presumabky DE. MJumean, 
mvolved he felt “that they, thecpobrcevandi doctor; 
would have attended to that. Nowhere was there any 
indication that he advised either the police or any 
doctor that this was his expectation of them. They 
were merely witnesses upon the Society's application. 
Surely in preparation for the hearing he would have 
interviewed them as to what evidence they might be 
able to give and, if he was expecting evidence with 
reference to any such assessment, he would have in- 
quired specifically as to whether it was available. 


Mr pCarterniiknewrwnomwouldepe presence tas 
witnesses. He knew that none of them could testify 
as to any such assessment. None of them was a 
psychiatrist or psychologist. 


Indeed, Mr. Carter in his evidence upon 
this Inquiry, said he did not recommend to anyone 
Specifically the need for any such assessment of 
Jennifer Popen. Ta feaionbite hed tqiatwes. muah , Oaneimanive; 
thought to such need. 


Ateanother point Lmthissttestimonys! Mr: 
Carter said he felt it was the responsibility of the 
Sarnia Police Force to interview the "alleged 
Suspects", presumably Annals Popen and Jennifer 
Popen, and get confessions from them, but there is no 
indication he communicated that expectation to the 
police or even discussed with the police the matter 


140 


of interrogation of Annals Popen and Jennifer Popen. 
Expectation of "confessions" strikes me as a bit of 
naivete. 


From his own testimony as to events on 
September 2, 1975 Mr. Carter was aware that police 
SLiEwecers weretencounves ingudatihiculty intithersr 
efforts to interview Jennifer Popen and Annals Popen. 
That, coupled with Mr. Higgins' position as to inter- 
views with his clients, should have indicated to Mr. 
Carter that "confessions" were not forthcoming. 


In another part of his testimony Mr. Carter 
Said that his concern over the disposition of the 
charge against Kim's parents under section 40 of The 
ChilduWeltareMActs came about because herfelt that 
upon the Society's application for wardship, he would 
have difficulty in proving that Kim was abused or who 
had abused her. 


This is further evidence of Mr. Carter's 
failure to understand the nature of proceedings under 
section 40 of The Child Welfare Act and the elements 
of the offence alleged in the information laid 
against Annals Popen and Jennifer Popen. 


He said he relied upon the Sarnia Police 
Force to do the investigation to obtain information 
Srestricted from fhis}croles"\oThere:is no!indication 
he communicated that reliance to the Sarnia Police 
Force. Mr. Carter did not say why he felt the Sarnia 
Police Force had any greater power to investigate and 
interview the parents than he had. 


More importantly, no mention was made of 
anyesOf Athkrs “1en “the ‘proceedings before Marage 
Nighswander. On the testimony presented in Court, 
Judge Nighswander directed the greater part of his 
concern towards danger to Kim emanating from Annals 
Popen. In his reasons for judgement, he seemed 
almost to express sympathy for Jennifer Popen as a 
loving wife and mother who, while testifying before 
him, sought to minimize what was presented to the 
Court as abuse of Kim by Annals Popen, her husband. 


One can only wonder what Judge Nighswander 
might have said in his reasons for judgement had the 
Secret ~Eenrougn Mrs share yotan dy Mes Carter, 
expressed to him all of the concerns they had and 
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their suspicions as to Jennifer Popen's involvement 
in the abuse of Kim. 


Lt i1sofintenes ty tot nover thatimts. “Canter 
feltcthat: Mris ..tHarveiy.,/ “Fels siwthantamweek -betore 
February 25, 1976, was not familiar with the evidence 
available for presentation upon the Society's appli- 
cation 


"unless she had directly interviewed each 
of the witnesses." 


There was no evidence of any such interview by Mrs. 
Harvey with any witness. 


Thatwinducateseto. mesthatbgMrreCancepihad 
not reported to Mrs. Harvey upon the development and 
preparationtofs themcases)'sltwalsoctendsy tovmebuitmany 
Suggestion by Mrs. Harvey that her decision before 
February 251,7%1976 that Kim wouldube: mMeturnedvtosher 
home) “was based'-on “any? report from Mr. Carter. Terd0 

not believe that Mrs. Harvey's decision was based on 
anything reported to her by Mr. Carter. 


In ‘haiskevidencesiupon) tthims singwiryaniMnos 
Garter shared cmy? vivew lit hiatts tthe tty pew titien 
transcripts forming the Society's files were less 
than dependable. He mentioned some specific errors 
Or omissions in those transcripts as they related to 
matters he had recorded. He said that they omitted 
reference to his concern as_to the danger inherent in 
the construction of the porch at the Popen home which 
he observed and also omitted the transfer summary as 
he would have set it forth. He said other items were 
not transcribed as he had written them. 


He said that often the preparation of the 
typewritten records was "weeks behind." He said that 
he had objections to the procedure whereby the type- 
written material was returned to Mrs. Harvey rather 
than returned, I presume with the handwritten notes, 
directly to the worker whose notes were being 
transcribed. 


However, Mr. Carter had never expressed 
that objection aloud to Mrs. Harvey or anyone. 


Mr. Carter testified upon the Inquiry that 
it was important that there be speedy determination 
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of the issues as to whether the Society should have 
wardship of Kim so that the Society could set out its 
plans and goals for her and so that the parents might 
know what was to occur. 


He seemed to be saying that the Society had 
not until then established goals for the management 
of Kim's case. His comments as recorded in the 
Society's file supports that view. There is no 
written record of any goals having been considered or 
established. 


ThiseicontradictsyMrs.oiHarveyewhor,iiin sher 
evidence, indicated that certain actions were taken 
Dyveletepearticularly. the -estabdishment. of tive 
"working hypothesis" that Kim was to be returned to 
her parents' home, provided some goals set by the 
Society were achieved. She said those goals included 
DawmiieulLardy + 


"an improved relationship between the 
parents, better child care techniques anda 
relationship established between [the 
societyvilyand, the tamily.! 


None of the records of the Society support her 
evidence. I do not accept it. 


Chea mlve-One «Ch esata ciss tha -d-e.Seinina.b Ave 
objective, stated only upon-this Inquiry, was not 
attained gnekKimisecase.. For ald practicala purposes 
six months elapsed from the time Kim came into the 
Custody, and icare--of the Socuetyron eAlugusits Bi BY 
until the conclusion of the hearing of the Society's 
application on February 25, 1976 when Kim was found 
to besa chidd iin need of. protection) and: was,;made <a 
ward of the Society for a period of six months. 


Mr. Carter's evidence was clear that, until 
the conclusion of the Court proceedings on February 
25, 1976, he felt the Society was not in a position 
fOr an GormaK lms shutures, and iwne shad not ebequn-o 
develop any such plans. 


Thus it seems to me that, from August 3l, 
IOV SeOere baeaary 2:5 15976, the Bamulyasconvi ces 
Department of the Society did no more than purport to 
prepare for the hearing of the application brought by 
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the Society to have Kim placed in the care and 
custody of the Society. 


It is equally clear that Mrs. Harvey is not 
correct in her testimony to suggest that the Society 
had established goals for Kim. 


Tharss<in this ¢penvods aq Hour Ciisias Ca*ien Btire 
circle <ofsstragedy (pinigiing eHimawas formed soy pene 
failure of the Family Services Department of the 
Society to perform all of its usual procedures and 
the £1£th arc in that circle, the second of two major 
arcs, the decision to return Kim to her parents, was 
made by Mrs. Harvey. 


144 


Chapter IX 


Significant Events in Kim’s Life 
from February 25 to August 11, 1976 


OnOMMmaboutLsrebruany 257019 7G6:;,) Mrs wena ney 
advised Mr. Carter that he would be relieved of 
responsibility for management of Kim's case after the 
order for wardship was made. She told him that the 
case was to be transferred to Mrs. Lo. 


Mr. Carter's evidence was that it was 
announced to him as Mrs. Harvey and he left the 
Brovancial Countis¢kamily Division) Soft tchewmGounty: of 
Lambton, which hereafter in this Chapter shall be 
Gausledithes Coume’;,-onrihebrwarye25,” 9G seehemsana 
the only explanation given to him was that it was 
BEOnee Loner Beacons. | ) Soon ~abternthatinesedi ceated a 
long summary of events as he knew them from September 
1, 1975 to February 29, 1976, he having selected that 
date for the sake of convenience, it being the last 
dayicof ather month: 


His notes reveal that during the period of 
September 8 to October 22, 1975 the Society received 
detailed information as to Kim's various periods in 
hospital trom March: 4212455119975 jeApr lel 2 UO Some) 
and August? 31; €1975,, “along twitch Drew Senghsidischarge 
pepont Fivadas or ewhieh- hessaimndircaiedsa werent he 
Society's file. His notes indicated that all of this 
Wasegse Li—exp lanatory .') « Me "canizonly tcConessitaesand 
presume he meant that it was clear that Kim was the 
victim of abuse. 


ASP to: the <conGlussaton tote *tche society ss 
applicataon #for *wardshp) "on: hebruary #25', "4197.6", 
Carter wrote that Annals Popen was to receive psychi- 
atric help, he and Jennifer Popen were to attend the 
Parent Effectiveness Training Course, the Society 
were to supervise their home weekly and Kim's visits 
to the home were to be supervised by the Society. 


Lief vould. secnythatt? My.) Gareer equated 


"psychiatric help" with "[doing something] about his 
alcohol problem," the words used by Judge Nighswander 
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in his reasons for judgement. I do not know the 
basis for his comments as to the Parent Effectiveness 
Training Course and the supervision by the Society of 
the home and of Kim's visits. Judge Nighswander's 
reasons for judgement make no mention of those 
WaGace br ots 


Mr. Carter set torth vengtniy" pereconan 
observations. He wrote of Jennifer Popen as being a 
"Droverbial liar" and "her usual evasive self" and 
that she was 


"young [and] inexperienced" 
as a mother. 


He wrote of circumstances in the family and 
difficulties in that familial relationship, including 
Jennifer Popen's isolation from Annals Popen's "“ex- 
tended families." He wrote of Mrs. Popen's handling 
OfsiK ims 


He wrote of Jennifer Popen's health and 
possible problems in that connection -- including 
unexplained "blackouts" in respect of which Mr. 
Carter noted Annals Popen was not aware or 


"Mrs. Popen is lying again" 
and her pregnancy which at times she denied. 


Al heofe thars swouldeseem scornlindt cater hat 
Mr. Carter had some substantial reservations as to 
the credibility of Jennifer Popen. In retrospect 
those reservations were well-founded. Mrs. Lo and 
Mrs. Harvey, had they read his observations, were 
certainly forewarned. 


Mr. Carter said he did not meet with Mrs. 
Lo; ato tdiis cuss sany,ofsqthuss sorudanyyother smaitt-er; an 
connect Lon swit hy-Kime on thes Popensshamily~ore the 
transfer of the case from him to Mrs. Lo. He said 
Mrs. Lo would have had access to his notes as 
recorded in the file, but he felt the typewritten 
transcript did not contain all of his notes. 


There is no evidence as to when his notes, 


transcribed or otherwise, were placed in the file and 
thus available to Mrs. Harvey and Mrs. Lo. I am not 
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satisfied that either Mrs. Harvey or Mrs. Lo read Mr. 
Carter's recordings at any time during Kim's life. 


in” rairrnres sy 7icheromnass one tor errors 
mentioned by Mr. Carter seemed to me to be of little 
consequence. But one is left to wonder whether there 
were errors Or omissions, not only in Mr. Carter's 
Pecoragngs, -outyinrvallrot the Societys “recordings, 
that may have been of significance. 


I have little faith in the reliance that 
One may place upon the Society's recordings, parti- 
cularly in the Family Services Department, which were 
proarced* wo8eNn Jthesminguiry . inat wee Chor iduce nas 
Services Department it seemed to be the practice that 
the worker who dictated the recordings did have an 
Opportunity to; compare: the transcript! with original 
notesranap, "Presumably, —tO.COrrect the Cranscrivt Ff 
necessary. That apparently was not so in the Family 
Services Department. Even in the Children's Services 
Department that opportunity was not always exercised, 
Or was demonstrated in the instance of Mrs. Kirby's 
recording dated April 26, 1976. 


Seman Sy sit “is Clear “vo Mme “Entat a 
discussion between the retiring social worker and the 
incoming social worker, Mr. Carter and Mrs. Lo in 
this instance, would have been invaluable. Mr. 
Carter could enlarge upon his notes. Mrs. Lo could 
ask for explanation and comment and receive it. 


Mr. Carter testified that ordinarily trans- 
fer of a case’ was effected only after a discussion of 
ite by athens oeam coh worker syennvwolved, and the 
Supervisor. He said “team" meetings were called 
specifically to discuss transfers. 


While the usual procedure was not followed 
in this instance and while he did not agree that the 
case should be transferred to Mrs. Lo, Mr. Carter was 
not upset by those facts. 


However, he did feel that when any case was 
transferred it would be of assistance to the newly 
assigned worker to have a complete oral briefing from 
the worker who had previously managed the case. The 
logic of that position seems to me to be incontro- 
vertible. 
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Mrs. Harvey's memory, a rather shaky foun- 
dation, was ‘that, prior ‘to February’ 25,,191976 7 she ad 
advised Mr. Carter that the case would be assigned to 
Mrs. Lo who would be in Court to hear the evidence 
presented. There was no testimony presented upon the 
Inquiry that Mrs. Lo was in Court when evidence was 
presented on February 23, 1976 upon Annals Popen"s 
trial under section 40 of The Child Welfare Act. 


the wardshniv application On tebnmuary 25, 19/0.) sbirac 
was when witnesses were called and the summary of 
evidence at Annals Popen's trial on February 23, 
1976, was accepted as evidence upon the wardship 
application and reasons for judgement were delivered 
by Judge Nighswander. Thus, if Mrs. Harvey did have 
any such intention that Mrs. Lo be present to hear 
the evidence, that intention was not fulfilled. 


Mrs. Lo was in Court for Annals Popen's 
sentencing on March 29, 1976. 


I prefer Mr. Carter's evidence to that of 
Mrs. Harvey, as to when ‘shes informed shim -opstire 
transfer of Kim's case. 


Mrs. Harvey said she made the decision 
because Mr. Carter had a very heavy caseload and she 
wanted Kim's case to receive a great deal of service. 
She had decided Mrs. Lo could provide that service 
notwithstanding Mr. Carter's experience, expertise 
and community resources and Mrs. Lo's apparent lack 
thereof. 


Mrs. Harvey denied that she had told Mr. 
Carter “that “thei transfer. was tmaeade “fLor*leuhnwec 
reasons." 


L preiersMrveGartemvevevidence sto that. of 
Mrs./iHarvey on that point. 


Mrs. Harvey testified that, in addition to 
easing Mr. Carter's workload, factors in her decision 
were that Mrs. Lo was closer in age to Jennifer Popen 
andsia isror aid sanyoungeechiolay. thaty Mise Lossradya 
confident manner and absorbed information quickly and 
that Mrs. Lo was liked and respected by others of 
Society's staff. 


148 


Mrs. Harvey added that she had intended to 
give Mrs. Lo "intensively close supervision" although 
she was satisfied that Mrs. Lo had received "really 
GuvEe? Inaensivewtrai ning." soThat training; ‘according 
to Mrs. Harvey, consisted of being in the same room 
aS an experienced worker for a month, thus picking up 
tips on performing her duties, and of attending team 
meetings and weekly supervisory meetings or dis- 
cussions with Mrs. Harvey. 


Those reasons which Mrs. Harvey gives for 
the transfer of Kim's case from Mr. Carter to Mrs. Lo 
appear to me to be shallow and hollow and without 
substance. 


I am unable to determine the real basis for 
Mrs. Harvey's decision to transfer Kim's case to Mrs. 
Lo. No witness with professional qualifications in 
social work expressed an opinion providing any sup- 
port for that transfer. All who were asked expressed 
opinions that the transfer was inappropriate. 


Thew*veallyiquirtetintensivestrarning, to 
use Mrs. Harvey's phrase, which Mrs. Lo received was, 
TneenysOp inion p~enoth ings off themsiort: Etaet C0: wails 
without substance. The "intensively close super- 
vision" which Mrs. Harvey intended to give to Mrs. 
Lo did not materialize. 


Mrs. Lo began her duties in relation to Kim 
by a visit to Jennifer Popen at her home on February 
Dt; SLOW OF 


Mrs. Lo had begun her employment with the 
Society on December 5, 1975 as a social worker, Class 
I, the lowest category of social worker in the 
Sivruciturevoteit hes oct ety. @isheswasmip laced ernitthc 
Family Services Department. She had been interviewed 
only by Mrs. Harvey prior to her - employment by the 
Society. Mrs. Harvey effected that employment. 


Mrs. Lo had#no @sp.ec iin Gir apnings'or 
background in social work. She had taken some pe- 
ripherally related courses such as child development, 
social psychology, sociology and psychology while 
attaining a degree in Elementary Education from the 
University of itonnescticut® 171072. 2 akthwouldy seem «to 
me to be apparent that, despite Mrs. Lo's intelli- 
gence and willingness, those courses did not qualify 
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her to administer a case such as Kim's with parents 
such as Annals Popen and Jennifer Popen. 


From Mrs. Lo's evidence it was clear to me 
that she received no formal period of training or 
instruction in her duties, but merely had the op- 
portunity to observe how other social workers in the 
Family Services Department performed some of their 
duties. The skills, experience, education and train- 
ing of those other social workers were not presented 
in testimony. What Mrs. Lo observed them doing was 
not presented in any great detail. She did hear a 
worker or perhaps workers engaged in telephone 
conversations, but of course could not hear what was 
Said by the person to whom the Society's worker was 
speaking. I have no way of fully assessing the value 
of whatever Mrs. Lo may have gained from such 
Observations, but I would think it would be of little 
assistance to her in duties relevant to Kim's case 
the only then documented current child abuse matter 
in. the Society: 


There was nothing to indicate that any of 
the situations handled by those social workers while 
Mrs. Lo observed them in any way corresponded to the 
circumstances of Kim's life. 


In the vernacular, Mrs. Lo entered upon her 
assignment to Kim's case "blind". She had no idea of 
the significance of that assignment or its ramifi- 
cations or intricacies or subtleties or really what 
was expected or required of her and what she was to 
do and what she could require anyone to do. 


In retrospect one can only sympathize with 
Mrs. Lo. She was thrown by Mrs. Harvey into a situ- 
ation well beyond her depth. It was probably well 
beyond the depth of many social workers who were 
qualified beyond Mrs. Lo's training and experience 
which consisted merely of observing for a few weeks 
how other social workers dealt with cases much less 
complicated than was Kim's case. 


Mrs. Lo testified that shortly before the 
wardship hearing on February 25, 1976, Mrs. Harvey 
informed her of Kim's case, with some information as 
to the injuries Kim had suffered and as to the 
attitude of her parents toward Mr. Carter. Mrs. Lo 
Said she understood the parents were very hostile 
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LOWaArTGeMrE J iCanter andirehused:to talk: tochimi ‘ster 
testimony was that Mrs. Harvey told her the case 
would be transferred to her because her child was 
about Kim's age and her own age was closer to that of 
Jennifer Popen so that it would probably be easier 
for Jennifer Popen to relate to her than to Mr. 
Carter. Mrs. Lo testified that Mrs. Harvey mentioned 
that having a personality different from that of Mr. 
Carter might make it easier for Mrs. Lo to work with 
the parents. 


While Mrs. Lo recalled no reference having 
been made to her own ethnic background, she did feel 
that the fact that she too was a recent immigrant to 
Canada was a factor in Mrs. Harvey's belief that it 
would they easier sfor Mrs clo than for Mri’ Carter to 
work with Jennifer Popen. 


ie SGemSmto: meisthatizby at ransitre ra nowk ames 
Case 0 Mis Ssilo7 e@Mashiinarviey-tseeald yitacceeded ito 
Jennifer Popen's wishes. Mr. Carter was an experi- 
PircedersOcilal. workers andsicleanlyiwaseisusp1 cious. ot 
Jennifer Popen. While he did not assert himself as 
forcefully as he might have I am sure that Jennifer 
Popen sensed that Mr. Carter was not going to believe 
all that she told him and would perhaps learn what 
really oaweme htihiey-cauisiesifoOfsliands'cprecums tances 
Surrounding Kim's injuries. 


I have written of Jennifer Popen's 
intuition and her ability to manipulate people. MThis 
would seem to be an instance of it. Mrs. Harvey 
played right into Jennifer Popen's hand. 


Kim's case was the first case involving 
child abuse in which Mrs. Lo was involved. ibs 9 
January, 1976, she had worked upon about ten cases. 
I gather none of those ten caseS waS aS serious or 
had the complications which Kim's case presented. 
Just what work she did on those cases was not 
explained. 


On receiving the case and in preparation 
fori her duties Mrs.) lo inead tthe FanniysSerwi ces 
Department's file on Kim. At that time Mr. Carter's 
dactatton fornthe periods fromtSepremberr il; «=l975 to 
February 29, 1976 had not been transcribed. There 
was no evidence as to when it was transcribed. Her 
recollection was she received that transcription 


Ou. 


shortly, perhaps a couple of days, after her initial 
visit with Jennifer Popen on February 27, 1976, but I 
am left to wonder when that was or when Mrs. Lo read 
she ae 


Thus;,? apparently ‘ally thate Mrs. ® howsawein 
the file at the outset of her involvement in Kim's 
case was the note dealing with the June 17, 1975 
visit of Mesdames Saul and Hoad and Police Constable 
Gander to the Popen home and the note of the events 
at the Nospital’ on August 3, 9 jo tmecordedtpy 
Mrs.@ Dirck.) = ihats ans totale tiise abou Lut wosanaetonemina lat 
pages. That would not take long to read nor would it 
be of much use to Mrs. Lo in her assignment. 


Mrs. Lo testified that on receiving the 
file she was aware that the Society had obtained 
waLrdship OL Kim for “a= pertlod Of VSL TONntns sirom 
February (251, o:7/otandvthatether goalmofe.the caseawas 
to return Kim to her home at the expiration of that 
time unless there were some special reason not to do 
so. All of that clearly emanated» from Mrs. Harvey. 
Mrsii°fo (was> "not present “at stheheariing ofthe 
Society's application. She was present at Annals 
Popen's trial under section 40 of The Child Welfare 
Act only on March 29, 1976 when sentence was awarded. 
She had not spoken with Mr. Carter and chose not to 
seek him out for information. 


Mrs. Lo was quite frank to acknowledge that 
she was not aware of the provisions of The Child 


have taken thereunder if so advised during or at the 
expiration of the initial period of wardship. She 
Said she may have known that in some cases wardship 
could be extended, but she did not feel wardship of 
Kim could Ibe ‘extended:-or, mei Ltr could Pishe’.fesmat 
WOuld berfdictf vowl testo: vobtaimnstthe necesisarwicou rt 
order. She seemed to feel that having obtained an 
order for six months' wardship, the Society would 
have little chance of obtaining Crown wardship later 
Or even an extension of the Society's wardship. That 
seems to me to indicate a woeful lack of knowledge of 
the sprovi stonsmandsapp lication of WherChumid swell fare 
Act. 


Mrs. Lo was aware, from Mrs. Harvey, that 
members of the Sarnia Police Force and others had 
strong feelings about the case, and that some of 
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those feelings related to the question of Kim's 
return to her home. Mrs. Lo did not discuss the case 
with Police Constable Wyville or Mr. Carter, but did 
speak with Mrs.»Kirby, the child care worker in the 
Society. Had Mrs. Lo spoken with Police Constable 
Wyville or Mr. Carter, she might have looked on Kim's 
case somewhat differently. 


Mi Semoun aidyeanertl nb eu fsev sit sacwitih 
Jennifer Popen in the Popen home and discussed with 
hersaivariety of subjects;,) including’ her) family and 
life experiences in Jamaica. Mp sre owed that 
Jennifer Popen was receptive to her, but yet was 
evaSive in her answers. Mrs. Lo testified that while 
discussing Kim's injuries, Jennifer Popen said that 


thro biat tent™ hiowis fis tiriaitve dgithat sche 
[Jennifer Popen] got she could not strike 
out at her child and that she knew she had 
not hurt the child before and was covering 
byes t 


butpeathenadenna fer Popens deiclinedeany <r ther 
discussion. 


Mrs. Harvey testified that that comment by 
Jennifer Popen was "another clear indication that it 
was Jennifer [Popen]" who had abused Kim. Mrs. 
Harvey said she conveyed that opinion to Mrs. Lo. 


Mrs. Lo said she did not know who had 
caused Kim's injuries. She testified that was so 
despite Mrs. Harvey's testimony as to her belief that 
Jennifer Popen was the one who abused Kim and that 
she had informed Mrs. Lo of that belief. 


One account related to Mrs. Lo was that 
Annals Popen abused Kim when drunk. Another was that 
"they suspected" Jennifer Popen was abusing Kim. In 
themLagnt ofl Mrs. slo si tsources,,o£) information I can 
only conclude that "they" included Mrs. Harvey. 


Mrs. Harvey did testify that she advised 
Mrs. Lo that she was "pretty sure" that Jennifer 
Popen was abusing Kim and that, regardless of any 
Finding@eby YohersCouritosagarnis PoAnnals Popen, 2the 
Society should focus its attention on Jennifer Popen 
and only collaterally work with Annals Popen and his 
Probation Officer 
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"because we were sure she was the one." 


Pn’ the<finagl) analysisyo the: Society vdidinoteroctisieics 
attention on Jennifer Popen or on anyone. 


Mrs... Kipby Sinx«her testimony avo me edris ome 
Similar intuitive suspicion of Jennifer Popen based 
on her observations. She said she stated those sus- 
picions to Mrs. Archer, her supervisor. There was no 
firm evidence that she mentioned those suspicions to 
Mrs. Lo. Mrs. Kirby did testify that she believed 
she had discussed those suspicions with Mrs. Lo. 
Those suspicions entertained by Mrs. Kirby were in 
addition to any suspicions she had as to Annals 
Popen's involvement. 


It would seem that Mrs. Lo did not really 
absorb the significance “of allcof)this.90 As late vas 
her recording under date May 6, 1976 she wrote: 


"I let Mr. Popen know at the present time 
my main concern is with him" 


and went on to write about her encouragement of him 
"to work harder." 


It was interesting to me to note that Mrs. 
Lo did not feel that her role included investigation 
to determine who had abused Kim. The rationale of 
that entirely escapes me. 


She said she was there to help both parent 
andtchpldaw2iol tcanvaccept: that’ asi far sasmiteigees: rt 
aoeés not*go Larmieneughwool can sonlyoiwohder ahow ishe 
could help both parent and child unless she had some 
knowledge or belief as to who was abusing Kim and as 
to the reason for such abuse. 


Mrs. Lo testified that Jennifer Popen would 
state that Annals Popen was responsible and he, in 
turn, would say that he was drinking and probably did 
itsiov Mes titbovudidsinot idoshbeyond ithatatotinguareicas ato 
why Annals Popen felt he had "probably" done it. 
Mrs. Lo testified that Annals Popen did not admit 
that he had inflicted any specific injury upon Kim. 


On March 29, 1976 Annals Popen appeared in 
the Court to be sentenced upon the charge under 
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section 40 of The Child Welfare Act. Sentence was 
SUSDEnCU em srOrlione Gyocaricand ihe-cwas .pd aicedr/on 
probation. In addition to terms that he be of good 
behaviour, report to a probation officer and appear 
in court when called upon, he was required to abstain 
totally from alcoholic beverages and to take 
treatment for alcoholism. 


lari Fad da-tsro Ne FCO ane rm es ais Sw 1-6 Ae Khe mess 
parents, Mrs. Lo was present when Kim visited with 
her parents in their home on a weekly basis for four 
weeks in April, 1976. Mrs. Lo observed the relation- 
ship of the child and parents during these visits. 
These visits were begun as a part of the normal pro- 
cConlire wore thexSocvety in iwreparatronmiorm tiie? return 
of a child to the parents' home. 


There was some confusing and conflicting 
testimony, but early in May, 1976, either on May 6 or 
May 7, Mrs. Harvey, Supervisor of the Family Services 
Department, Mrs. Archer, Supervisor of the Children's 
Services Department, Mrs. Kirby, the child care 
WOLKOnD, andiMrsi eloumettal sthemSocrety \sviofii ces: 
Because of difficulties in the foster home created by 
Kim when she returned there after her visits to her 
parents' home, it was decided at that time that those 
visits should be discontinued. In her recording 
under date May 6, 19760, Mrs. Lo wrote: 


"The home visits have been proven to be 
very disruptive to Kim." 


Mrs. Lo's impression of that meeting was 
that; in addition to the discussion “Leading to that 
decision, there was discussion as to when Kim would 
be returned to the care of her parents in their home. 
Mrs. Lo's impression was that the decision that Kim 
would be returned to her home had been made months 
before and all that remained to be decided in May 
1976 was the timing of that return. 


From the evidence of Mrs. Archer, Mrs. 
Kirby and Mrs. Harvey, I am satisfied that Mrs. Lo's 
impression of the subject matter of that discussion 
on May +6 tory 19760 Was! (Correct. 


Mrs. Archer said she assumed that the 


decision to return Kim was made before Kim's first 
visit to her home on April 9, 1976. She said she was 
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not, a,-partyrrto, nor was) ishe fconsu heed Vabouage nae 
decision. 


It was clear to me that within the Society 
it was accepted that the role of the Family Services 
Department was dominant to that of the Children's 
Services Department in any case where both depart- 
ments were involved with the same family and where 
there might have been a difference of opinion between 
the personnel of the two departments. It seemed to 
be accepted that the Family Services Department had a 
broader perspective of the situation in the family 
and that the Children's Services Department was 
responsible only for any child of the family who was 
in the care of the Society. 


That=principle operated in?’ Kim’ sicasexr est 
was accepted that the Family Services Department was 
responsible for any decision as to whether or when 
Kim would be returned to her parents. 


Mrs. Kirby recalled a conversation with 
Mrs. Lo about the end of March, 1976 wherein Mrs. Lo 
informed her that efforts would be made to return Kim 
to her home by the end of May. As a result Mrs. 
Kirby and Mrs. Lo discussed how Kim would be inte- 
grated: back into*the homes With Mrs: Harvey othey 
decided that it would be wise to begin visits by Kim 
to her parents' home. Jennifer Popen's pregnancy was 
a‘ factor in» theidiscussion and idecision. )9Mrs. Kirby 
Saia ‘that-on) May-77 "71976, atheydeéarstom tosreturn Kim 
had been made and it was just a matter of how that 
return was to be managed. 


Mrisiw Kirby? waist anon econs'i4tved . ionmcive 
question as to whether Kim should be returned to her 
home. She was not a party to the decision. Indeed 
On shebriuany bo7clouG shevspoke sagarns tfemt eindithie 
meeting with Mrs. Harvey attended also by Mr. Carter 
and Police Constables Wyville and Charlton. 


Mrs. Harvey testified that as early as 
February 19, 1976, the date of what I choose to call 
Mrs’. Harvey 's. sencounter Jwith Mr sKicby FoMre i eCarnter 
and Police Constables Wyville and Charlton, she had 
decided or had plans to return Kim to her parents' 
home "eventually." I gathered that had been her 
intention virtually from the outset of Kim's case, 
bearmablhy pion August 37) 1975. 
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At that meeting on May 6 or 7, 1976, it was 
decided that Kim should be returned home before, 
rather than after, the birth of Jennifer Popen's next 
child whose birth was expected to occur early in 
July. The decision was that Kim would be returned 
rome* on May “275° 42976. 


Thus the penultimate arc in what I have 
called thet ring sor etragedy surrounding Kimi was 
formed. 


Thessrinal “arc ine that’ sring-offtragedy was 
the continued reliance of the Society, as represented 
Dy Mrs. Harvey, “upon the ‘abilities “and “skills*of 
Mrs. Lo without meaningful instruction by Mrs. Harvey 
as» towhnow Mrs. *Lo “should perform her dutres 9 eMrs% 
Harvey was responsible for the lack of instruction to 
Mrs. L0% 


Mrs. Harvey acknowledged in her testimony 
that, in retrospect at least, she was bothered by the 
fact that, without any explanation apparent to her as 
she testified, she had not instructed or ordered Mrs. 
Lo to arrange for frequent medical examinations of 
Kim after her return to her parents' home. Without 
any intervening court order Kim remained in the care 
and*™ custody of the*society after May 27, W976o-and= a 
was within the power and control of the Society to 
insist upon such medical examinations. 


By failing to arrange for such medical ex- 
aminations the Society, as represented by Mrs. Harvey 
and Mrs. Lo, was remiss in its duty to protect Kim. 


Such medical examinations would have served 
two purposes. They would have revealed any injury 
which Kim may have suffered. It is reasonable to 
assume that if Jennifer Popen had been advised that 
Kim was to be examined at intervals, she, Jennifer 
Popen, might not have injured Kim. 


Even from her own testimony I gather that 
Mrs. Harvey was not specific in her instructions to 
Mrs. Lo. She merely instructed Mrs. Lo to watch very 
carefully for any bruise on or any change in Kim. 
That ‘was not “sufficient “imstructron ttova- novices ‘such 
as Mrs. Lo. Mrs. Harvey did not even instruct Mrs. 
Lo to undress Kim to enable a complete examination of 
Kim's body to detect even those injuries or indicia 
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of abuse that might have been apparent to one as 
unskilled and inexperienced as Mrs. Lo. There was no 
reference by Mrs. Harvey to the possibility of sexual 
Or emotional abuse or nutritional deprivation and the 
indicia thereof. 


Such a visual examination by Mrs. Lo or any 
social worker could not replace an examination by a 
medical doctors 7 But pPreswouldybesbetten ethan ro 
examination. 


Mrs. Harvey was remiss in not instructing 
Mrs. Lo to make such examinations of Kim. 


Musi. pHarvey, vin vher)qsita temenit 0 thie 
Investigators for the Inquiry and in her evidence, 
seemed to place some reliance upon the fact that, as 
arranged by the Society, Jennifer Popen and Annals 
Popen were attending the Parent Effectiveness 
Training Course. That Course was designed to teach 
parenting skills. It was not directly related to the 
prevention of child abuse. Even Mrs. Harvey did not 
Siayi thatiishes fel ti-that “the .coursielwourldmbe got 
particular benefit to Jennifer Popen and Annals Popen 
and thus to Kim. 


By the “time,.of) the. .meeting’ on, 'Mayi16s,.orag: 
1976, only two, at the most, sessions of that Course 
had been conducted. They were on April 26 and May 3, 
1976. There is no clear evidence that Annals Popen 
and Jennifer Popen or either of them had attended 
either or both of those sessions or had derived any 
benefit therefrom if they did attend. Mrs. Harvey's 
evidence indicates that Annals Popen and Jennifer 
Popen were having some difficulty in coping with the 
Course and had missed some of the sessions when 
Jennifer Popen was not feeling well. That is similar 
to the evidence of Mrs. Maughan, the volunteer 
Probation Officer: 


Until Kimisneturnunome: on iwMay —27 bolo, 
Mrs. Kirby had maintained a file containing a record 
of the handling of Kim's case by the Children's 
Services Department of the Society and of her visits 
with her parents. To all intents and purposes that 
record, wasy‘completed=bysMrs Kirby ias tof HMay™ 271, 
1976. At some later time, Mrs. Harvey dictated, for 
trans crtptiion An that erecoerdy,-ca‘summanrvyaotawheat 
appeared in the Family Services Department's file 
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Erolenprila low. Wahoo toghkugusted by ob926 SecMrs.: Kirby 
hadgintended cox close» the Children’s: Services 
Department's file on Kim as of May 27, 1976, but Mrs. 
Archer, her supervisor in the Children's Services 
Department, informed her that that was wrong pro- 
cedurally and that that file had to be maintained as 
an open file so long as Kim remained a ward of the 
Society. 


Mrs. Harvey's evidence was that it had been 
the practice of the Society to close a file once the 
child was returned home. She testified that she was 
not.aware Pot tany-senrorcunvethat procedure tuntil 
sometime in 1977 when Mr. Stephen Charko, Supervisor 
of Field Services, Child Welfare Branch of the 
Ministry of Community and Social Services, drew it to 
her attention. As a result, she dictated into the 
Child Care File the summary of what was recorded in 
the Family Services file for the period from April 
15, 1976 to Kim's death. 


It is not clear to me when Mrs. Archer in- 
formed Mrs. Kirby of this or when Mr. Charko informed 
Mrs. Harvey of it. 


It is clear that the Society had no well 
defined and understood procedures as to maintenance 
Stedilesicandtrecordingsivinsparticwhangs i tuat ronsis 
Mrs. Harvey and Mrs. Kirby had one understanding; 
Miosen Avchenshad@another;: It would seem that Mrs. 
Archer's understanding as to the correct procedure 
was that required by the Ministry of Community and 
Social Services as represented by Mr. Charko. 


Mr. Brouwer and Mrs. Maughan testified as 
to the involvement of the Ministry of Correctional 
Services with the Popen family after March 29, 1976. 
Nine of the monthly report sheets prepared by Mrs. 
Maughan were presented as exhibits. 


TheaMinwstry of iiCorrecetonareserviices, 
through Mr. Brouwer, first became involved with the 
Popentmianityisone Februar yore Ces awhenweh evr es 
sentence report was requested following Annals 
Popen's plea of guilty to the charge under section 40 
oOfsThelChildiWelfarewActs« PTherGoumtiss request iwas 
assigned to Mr. Brouwer. 
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That report was considered when sentence 
was imposed on March 29, 1976. It made reference to 
Annals Popen's problem with alcohol, but indicated 
that his attendance at Alcoholics Anonymous and the 
involvement of the Society with Kim's parents were 
leading them to a more positive attitude with 
reference to their problems. The source of that 
information is not stated in the pre-sentence report. 
The report referred to similar feelings expressed by 
Mrs. Lo and to the eight-week Parent Effectiveness 
Training Course to be attended by Annals Popen and 
Jennifer Popen commencing late in April 1976. 


It would seem that in writing the pre- 
sentence report Mr. Brouwer relied to a great extent 
upon Mrs. Lo's comments and assessment of the 
Situation. When one considers Mrs. Lo's lack of 
training and experience and her slight contact with 
the Popen family to that time, it is unfortunate that 
she was the only member of the Society's staff whom 
Mr. Brouwer approached. Mr. Carter might have been a 
source of greater and more reliable information. 


Mrs] Los recording =m Sthenm Sorciettyvaas 
records and her testimony upon the Inquiry indicate 
that her only contact with the Popen family prior to 
Marely?29' /--1976 cons 1s ted VoEUvi'siits! “wi thorvennister 
Popen on February 27 and March 4 and with both Annals 
Popen and Jennifer Popen on March 18, 1976. Thus, at 
least until then, most of Mrs. Lo's contact was with 
Jennifer Popen whose capacity to tell stories and 
mislead people was demonstrated upon the Inquiry. 


If I understand the evidence correctly, Mr. 
Brouwer's only discussion with Mrs. Lo with reference 
to the preparation of the pre-sentence report was on 
March 5, 1976. That was nine days after she was 
assigned to the case and before she had met Annals 
Popen who was the subject of the pre-sentence 
EepoOtt. 


As Mr. Brouwer put it in his evidence, Mrs. 
Lo told him “not that much." The pre-sentence report 
does not indicate that when he wrote it he felt that 
whateMrse=Lostoldshim*wasn"not thatimuch’.? 


In the paragraph of the pre-sentence report 


referring to the Society and Mrs. Lo there seems to 
be an air of optimism resulting from Annals Popen's 


160 


contact with the Society and from his intended 
enrolment in the Parent Effectiveness Training 
Course. 


It is unfortunate that Mr. Brouwer did not 
persist in any effort he may have made to speak with 
Police Constable Wyville. That is particularly so in 
Ener oht of Mrevs Lous having rtold sham. “nok stat 
much" and his having no source of current information 
totally independent of Annals Popen and Jennifer 
Popen. 


The pre-sentence report can be no better 
than its sources of information. This one leaned 
heavily on unreliable sources, Annals Popen and 
Jennifer Popen, and did not avail itself of what I 
would believe to be more reliable sources, Police 
Constable Wyville and Mr. Carter. 


itaMosaeLomcrotdaham 2noteithata mucin, eMe- 
Brouwer Should have interviewed others at the 
Society. VeMresee Lotdidstellghimuashe shad sy0s te been 
assigned to the case. He should have spoken to her 
predecesorn, Mr. Carter. 


Mr. Brouwer in preparing the pre-sentence 
report had access to the brief prepared by Police 
Constable Wyville for the Crown Attorney. That brief 
clearly shows that Mr. Carter was involved in the 
case. Mr. Brouwer's failure to interview Mr. Carter 
SLraanvone@elscosatethessocd ctystandihws shan Lure Go 
interview any police officer, cause me to doubt the 
validity; andevalie rofs ther pre=sentence Yeport apart 
ELON RntsSs anc 1 Ss TOn 4OfUD rel Cutten “sSineport, Mis 
Brouwer did not even try to interview Mrs Carter and 
in his testimony he acknowledged he was not really 
certain hevhad tried to interview any police 
at bruce, 


On the basis of Mr. Lang's evidence that 
the sentence awarded to Annals Popen caused him, as 
Crown Attorney, no concern, it would seem that, what- 
ever my assessment of the pre-sentence report and its 
basis, an appropriate result was obtained insofar as 
the sentence imposed upon Annals Popen was concerned. 
That is not to say that the result was an appropriate 
means of protecting Kim. 
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The pre-sentence report contained Jennifer 
Popen's explanation for the injury that led to Kim's 
first hospitalization with “aiibroken farms instiagen 
1975.*+" That: explanation was that Kinchadsmereky 
rolled over in her crib and fell from it because the 
Side was down. That was a false explanation. The 
transcript offs the sty rvaimprocecdimgsiungune tours 
shows that Judge Nighswander was aware of the other 
explanation for that injury given by Jennifer Popen 
to Dr. Singh, that is that it occurred while she was 
dressing Kim. Judge Nighswander did not accept that 
explanation contained in the pre-sentence report or 
other explanations given for other injuries. 


Attached to the pre-sentence report was a 
report on Annals Popen dated March 19, 1976 prepared 
by (Drs. Curtin. Oy Thatitreporteindi cates! thatebes Cionein 
found’ lt ‘ditiicult ito fobtaun’ any setae dthnnioL— 
mation.’ While Dr. -Curtin® suggested thatitaAnnals 
Popen's attendance at Alcoholics Anonymous and the 
Parent Effectiveness Training Course and the willing- 
ness of the parents to grant to the Society and The 
Lambton Health Unit access to their home to check on 
Kim would minimize the danger of abuse of Kim in the 
future, he continued as follows: 


"I am really unable to give any opinion as 
topthe chikelwhoodmoftar’ pepetmuronitatead 
future date, because I cannot assess in any 
depth the emotional make-up of Mr. Popen. 
He denies ever having been abused himself 
as¥axchnibditand hinstact my senquuinies  yerom 
him > yieddwsuch ;littl eabnopmalnityiehatae 
wonder about his reliability as an in- 
formant. I would think therefore, that a 
more accurate assessment of his emotional 
state will likely result from objective 
enquiries rather than from any enquiries I 
might make from himself or his wife. 

In taking a family history past and per- 
sonal, sagain I’ find it so-bland thatrishave 
to wonder about the reliability of it." 


Dr. Curtin attached to his report a copy of 
a consultation note he had made following an inter- 
view on October 22, 1975 with Jennifer Popen who had 
been referred to him by Dr. Gamula. I presume this 
followed her visit to Dr. Gamula in respect of her 
temper. Two paragraphs in that consultation report 
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were repeated by Dr. Curtin in his report of 
Sepretwersrr ss LY sy. cco aMr. ehaggins. They read as 
follows: 


"Mrs. Popen impresses me as being a some- 
what unreliable informant and she appears 
rather guarded and evasive in the interview 
Situation. She is not able to give me any 
explanation that seems adequate or feasible 
to me with regard to how her baby got hurt 
enysrcaligree 1 PEindeyitevyery tdipprcu be to 
communicate meaningfully with Mrs. Popen 
and she seems poorly able to think in 
abstract) terms? isowond erelabOusS srer 
intellectual level, her degree of formal 
edirvcatvon Or  Tanguage” durirenvuyy? ‘as 
contributing to the difficulty in communi- 
CAaLionan 2. Inv brreretientiallipicanvsay sis 
that I was not impressed as to her degree 
Sie rerraollycy eas “an airormant sand) wourd 
consider her an emotionally deprived 
person. She does not impress me as being a 
very stable person emotionally. None of 
the facts of the case are available to me 
and therefore there is little else I can 
say here." 


Although Mrs. Lo was aware of its existence 
and was in Court when it was considered on March 29, 
1976, she made no effort to see the pre-sentence 
report and the reports and consultation note attached 
EOC, 


In March 1976 the Society had available to 
it Dr. Curtin's assessment of both of Kim's parents 
and particularly his concern as to their reliability 
as informants, his inability to express any opinion 
as to the likelihood of any repetition of abuse of 
Kim and his assessment of Jennifer Popen as being 
emotionally deprived and not very stable emotion- 
ay. 


From cime.,cO. time during 2=tnhe Lugquvry, 
counsel or witnesses used the expression "danger 
signal" or some similar expression with reference to 
circumstances which might be indicia of situations 
which might become incidents of child abuse. With 
knowledge of what had occurred and what injuries Kim 
had suffered and the suspicions which the Society's 
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personnel themselves testified they had as to 
Jennifer Popen's involvement in Kim's injuries, that 
FeDOLrt by "Dre CuULrtInN MUS Certalrnety = vavVemoecimmd 
danger signal. 


It should have been seen and recognized as 
such by the Socrety « 


Had anyone from the Society seen fit to 
read the complete pre-sentence report, any suspicion 
as to Jennifer Popen's involvement in the abuse of 
Kim might have been heightened. Someone at the 
Society might have then seen fit to undertake some 
investigations tosnesolve; sone? way tor? another, “any 
such “Suspicion -or doubt.  =Thus *the* ‘whole plan ‘for the 
Management of Kim's care by the Society, if indeed 
there was any plan for her care formulated by the 
Society, might have been amended and unfortunate 
decisions might not have been made. 


Mrs. Lo and perhaps Mr. Carter and thus the 
Society were aware of the pre-sentence report. The 
Society could and should have sought access to it and 
Bead &. 


l1f Mrs. Harvey was giwivng “Mags. ho the 
intensive Supervision she said she intended to give 
her Mrs. Harvey could and should have been aware of 
the contents of and should have read the pre-sentence 
report and its attachments. There is no evidence to 
indicate that Mrs. Harvey was aware of the contents 
of or read the pre-sentence report. 


Tyampnote-siatbstied tthatiMnus= Lo read 1: 
She testified that she did obtain some information 
about =<uti and* Dre: Curtin’s\yrepor Gibrom Mr. & Brouwen, 
but her recording in the Society's files does not 
disclose that fact or the nature of the information. 


Mr. Brouwer, author of the pre-sentence 
report, was assigned to supervise Annals Popen's pro- 
bation. He was assisted by Mrs. Catherine Maughan. 


Mr. Brouwer met both Annals Popen and 
Jennifer Popen in his office in the courthouse in 
SaknlaionsFepnuary) 2377 -b97 6. OniMarchs47411 94.6);;4he 
interviewed Jennifer Popen alone in her home. He did 
not then see Kim. He was told she was not at home. 
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As to his meetings with Annals Popen and 
Jennifer Popen, Mr. Brouwer testified, as he wrote in 
the pre-sentence report, that Annals Popen seemed to 
be very withdrawn and very quiet. He said that most 
often Jennifer Popen would answer questions addressed 
to Annals Popen. He said that when he spoke with 
Annals Popen in the absence of Jennifer Popen he 
found that, while not unco-operative, Annals Popen 
was very hesitant in his responses and had difficulty 
expressing himself. 


Mr. Brouwer went on to say that the answers 
given by Jennifer Popen and Annals Popen were very 
vague and, as a result, Mr. Brouwer was unable to 
form any opinion as to who had abused Kim. He said 
it appeared it may have been Annals Popen because of 
his drinking, but he was not certain. 


Mr. Brouwer did have access to the brief 
prepared by Police Constable Wyville for the Crown 
Attorne yea somheawas vwaware@ofaithe varlousspmeler 
incidents of injury to Kim. He said Jennifer Popen 
told him thatvkKim'’s- brokenvarm of March 22, 19°75 “had 
been caused by an accidental fall from her crib. He 
said he accepted that explanation and made no effort 
to check the truth of that explanation. 


As to Kim's injuries discovered when she 
was admitted to hospital on August 31, 1975, he said: 


"[Annals Popen] could not remember anything 
atweallomubouti that incadent. tHe -pad=been 
drinking and although he pleaded guilty he 
told me he was told by others that he had 
doneptrhatey” 


Dib hise testimony. ivpon rthetaingiuwiiry paw. 
Brouwer made specific reference to the assessment set 
forth on the final page of thew’ pre-sentence report. 
In that assessment he had stated his difficulty in 
determining if Annals Popen's problems were due only 
to his drinking or if there were “other underlying 
causes.” 


Had anyone from the Society seen fit to 
read the pre-sentence report, they would have been 
dglertied to the probability i thalthalit was inotcas .1t 
might seem on the surface and that other areas might 
merit investigation or inquiry by the Society. Such 
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investigation or inquiry by the Society would have 
been necessary in performance of its duty to protect 
Kim, who had been found by Judge Nighswander to be a 
child in need of protection and who had been placed 
byshimhiin atsicare,andecustody; fornea penuodmtohes tx 
months. 


In addition to seeing Annals Popen on March 
29, 1976, Mr. Brouwer saw him, during Kim's lifetime, 
OnsApril 2149 Maye2leand June, 185.197 6.95 Ad Inpro meehese 
visits were in the Ministry's offices. He said that 
on all occasions Annals Popen spoke of his love for 
Kim. 


Mr. Brouwer was told by Jennifer Popen, 
Annals Popen and Mr. Vandenburghe that Annals Popen 
was no longer drinking and was responding quite well 
in the programme of Alcoholics Anonymous. 


Mrs. Lo was at the Popen home when Mr. 
Brouwer arrived there on March 4, 1976. He saw her 
in her office on March 5, 1976, but he did not seek 
permission to examine any of the Society's files with 
neterence yto Kim Ors hese tamuirky < He said the 
Society's file was there and Mrs. Lo used it in 
replying to hus) quesstiions:, He said she seemed 
hesitant to give him information, but did answer all 
of his questions. 


As to his meeting with Mrs. Lo on March 5, 
1976, Mr. Brouwer, when asked what Mrs. Lo told him, 
replied: 


TNotywtihate much: She had not seen Annals 
Popen at that time." 


He went on to say that Mrs. Lo told him she was 
arranging for Jennifer Popen and Annals Popen to take 
a Parent Effectiveness Training Course and that 
Annals Popen had attended Alcoholics Anonymous 
meetings for about three and a half months. He said 
Mrs. Lo told him that Annals Popen wanted Kim to be 
returned to her family home. 


Mr. Brouwer testified that Mrs. Lo 
"indicated tors-huimlmntioont hat im Bema bly 


everyone [at the Society] thought Jennifer 
Popen was the one who had abused [Kim]." 
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He went on to say that Mrs. Lo indicated that, as a 
resulpeok the sproceedings eins the Court,;.the: Society 
assumed Annals Popen, not Jennifer Popen, had abused 
Kim. He said the pre-sentence report was prepared on 
that same basis. 


Mr. Brouwer also spoke with Mr. and Mrs. 
Vandenburghe before writing the pre-sentence report. 


The Ministry sof '"Correctionalb-Servicces 
arranged for an appointment for Annals Popen to see 
DEVeeucrctin«e “SDrvtCcurtbins reported hthereonwby ) letter 
dated March 19, 1976, attached to the pre-sentence 
report. I have already mentioned that letter. 


Mr. Brouwer said that shortly after Kim's 
return’ to her home on May«=27;,;1976, -he telephoned 
Mrs. Lo to inquire as to how the parents were 
progressing in the Parent Effectiveness Training 
Course. He said Mrs. Lo told him then that the 
Society's involvement with the family was decreasing 
and that the Parent Effectiveness Training Course was 
completed or almost completed. He said Mrs. Lo did 
not indicate that her visits to the Popen home would 
be fewer. 


Mr. Brouwer Said he made that telephone 
call out of a continuing concern for Kim's welfare. 


Ltvisrofr inte res te to. motewithatiethisy com= 
munication between agencies or departments originated 
with the Probation Service. It was not initiated by 
the Society. Almost without exception any communi- 
cation between another agency and the Society which 
was mentioned in any way upon the Inquiry originated 
with the other agency. That seems to indicate a 
rather insular attitude on the part of the Society. 
In the face of such an attitude it seems to me that 
bt Biilebehovessthesfoch ctychsrrpermsionnedasto tbe 
Critical, aS some were in their testimony upon the 
PniquTtoy Mech at obhers*-didstiotlkeepmthc esociety 
informed of events. 


Mr.) Brouwer? said that son duly 26,°1976, 
Mrs. Go telephoned him *tovadvise him*that the in- 
volvement of the Society would cease. This is the 
lone instance I recall wherein a fresh communication 
with another agency or governmental departinent was 
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Originated by the Society. It was the exception to 
the insular attitude. It was of questionable value. 


Mr. Brouwer testified that in that conver- 
sation Mrs. Lo expressed concern about the case. He 
testified that she told him that she felt both Annals 
Popen and Jennifer Popen were not truthful with her 
and were avoiding or not responding to her questions. 
He said that he read to Mrs. Lo the import of some 
portions of Mrs. Maughan's report as to her contacts 
with the Popen family in June, 1976. 


sy Stumm er lizieidebys Mints Br ouwerisrngehins 
evidence those portions related to Annals Popen and 
Jennifer Popen having taken the Parent Effectiveness 
Training’ Course, ‘but)went°on to “state that ‘by their 
answers to Mrs. Maughan's questions they indicated 
that’ they “had not fully - absorbed vt and did not 
understand some basic points of the Course. Other 
portions of Mrs. Maughan's report read to Mrs. Lo set 
forth improvements in Kim's sleeping habits as 
related to her by Annals Popen and Jennifer Popen. 


Mr. Brouwer said he mentioned these matters 
to Mrs. Lo to learn her opinion of them. He said 
that Mrs. Lo told him that Kim's behaviour might not 
be as the parents reported to Mrs. Maughan and that 
the parents were making up stories. 


Nonetheless Mrs. Lo told him the Society's 
involvement with the family was ceasing because the 
order of the Court was to expire in August. 


Mr. Brouwer said that, while he had concern 
to insure that Kim was not abused again, his primary 
concern was with enforcement of the specific terms of 
the Probation Order with respect to Annals Popen. 
Thus, and because of the involvement of the Society 
and Alcoholics Anonymous, he felt that it would be 
sufficient for Annals Popen to report to him at his 
office on a monthly basis and he relied on the 
society “to-conduct any visits to the vrhomevands Jeo 
"Keep an eye on [Kim]." 


I think Mr. Brouwer correctly assessed the 
role of the Probation Service when he said he dealt 
with Annals Popen, that Jennifer Popen was not under 
its supervision, but that the family was, indirectly, 
a responsibility’ of the Probation service, puercnat 
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the Society had a much heavier responsibility for Kim 
and was the dominant agency in the home. 


On June 15, 1976, Mr. Brouwer transferred 
Annals Popen's file to Mrs. Maughan for day-to-day 
service, but he retained responsibility for it. He 
felt that by so doing his Ministry's supervision 
would be increased to meet the fact of Kim's return 
home and a decreasing involvement by the Society. 


That latter reason must have been formu- 
lated in retrospect because he was not aware until 
Meseelo soutelephonercaldpsoftd uly a26o,i1975 thatthe 
Society's involvement would decrease. 


He said that because of the other cases 
asSigned to him he was not able to give the "more ex- 
tensive involvement" that Mrs. Maughan would provide. 


Thus it seems that the Ministry of 
GorrectiironalesSerwvirce s gbo0oslacked ipensonnel® to 
Duovide,, other than. through, mai avo lun tere vy oytiine 
Supervision which the nature of the case required. 


Ik cannot sthelipa but no temands mentionjsthe 
conjunction of events that resulted in Kim's case 
being handled for the Society by Mrs. Lo who, for all 
real intents and purposes, was not a trained social 
worker, who after only minimal and brief experience 
none of which related to child abuse, was given 
mnesponsibuiityotor hhendimstmajons case mand,ectors athe 
Manis try ofsCorrectionalbyServices, JbysiMrus .jMaughanyia 
community volunteer then only recently recruited by 
thesmMiriistrny. whostonm: iwiasomlivienvancasiesto: fat hits 
Magnitude as her first case. She wasS sworn in asa 
volunteer probation worker in June 1976 after attend- 
ing five evening training classes. Annals Popen was 
her first and, at that time, her only probationer. 


It would seem that at this time Kim's was 
the only case of child abuse recorded as such in the 
Society and Annals Popen's probably was the only 
instance? ofopmrobat ion fimithe Countysiof Lamb ten 
Involving) hisld sapuse; There were few, if any, 
recorded instances of child abuse in the County of 
Lambton during the whole period of Kim's life. The 
various witnesses whose testimony touched upon that 
issue did not have a common basis of definition of 
child abuse. 
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Thus Kim's fate to some large degree was 
entrusted, in one instance directly by the Ministry 
of Correctional Services and In amouier = Dyaan 
essentially public agency funded to considerable 
degree and supposedly supervised, inspected and 
advised by the Ministry of Community and Social 
Services, to two workers with the limited training 
and experience which I have mentioned. 


I am not to be taken in that reference to 
be in any way critical of Mrs. Maughan as a volunteer 
Or as a person. I was much impressed by Mrs. 
Maughan. I said so at the conclusion of her testi- 
mony. I believe her to be a-concerned and involved 
and caring member of her community. She had talents 
to share with and for that community. She chose a 
worthwhile way in which to share those talents. 


Nor am I critical of the volunteer pro- 
gramme or service. I think that with volunteers such 
as Mrs. Maughan it is a very useful and worthwhile 


adjunct to the Ministry. 


I accept, aS a correct assessment of Mrs. 
Maughan, Mr. Brouwer's testimony that 


"She is an excellent worker. I believe she 
1s one of our -- if not the best volunteer 
worker with our volunteer programme." 


That appears also to have been accepted by the 
Ministry of Correctional Services. By the time Mrs. 
Maughan testified upon the Inquiry on July 6, 1978, 
she had been appointed co-ordinator of the volunteer 
programme of the Probation Service of that Ministry 
in the County of Lambton. 


I make this reference to Mrs. Lo and Mrs. 
Maughan in this context because I am left to wonder 
as-*«to: whether ranything@tomdo wHththinel paisa end ataun 
1976 might have been different or have had different 
results if either or both Mrs. Lo and Mrs. Maughan 
had been more highly trained and more experienced in 
cases such as Kim's. 


As required by Mr. Brouwer, Mrs. Maughan 
prepared and gave to him each month a written report 
as to her contacts with Kim's family during the pre- 
ceding month. Her reports upon contacts during June, 
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July and August, 1976 were filed as exhibits, as were 
her reports for subsequent months. iy Cand ECTOnir tL} 
providing those reports Mrs. Maughan met frequently 
with Mr. Brouwer to discuss the case. In none of 
these reports or discussions was there any mention of 
ade Valigiury acONK mivocCunring  duning they periods * Mrs 3 
Maughan saw no injury of any significance to her and 
none such was mentioned to her. 


IM think they farsi csentencev-efe thes final 
paragraph of Mrs. Maughan's written report as to 
Contacts an =the month@of June; 1976 Ls significant. 
LEtmeaddsy as Sfoltows: 


~ACCOMAING VEOS Db OG IM maka ndeirise PP Petie 
Situation is so devoid of problems as to 
seem a little unrealistic." 


LiMo cars  OuUGwminy ug hG@rceoamde ror Mis: 
Maughan's talents. While lacking the formal training 
of Dr. Curtin she was assessing the situation much as 
he had done. As she said in her testimony upon the 
Inquiry 


"in view of the past history, there had to 
be some adjustments to be made and they had 
to be having some problems, but they were 
not admitting: any." 


I am aware that, from the outset of her involvement 
with the case, Mrs. Maughan knew of Dr. Curtin's 
report attached to the pre-sentence report. 


This report by Mrs. Maughan was a source of 
information easily available to the Society early in 
Tulivatlo7.o site they Thad askedsfon btw) Ine@facts much, “1h 
not all, of the information was given to the Society, 
inethepersonvof IMrs > Lov by ir. ‘Brouwer ron July 26, 
1976. That was the sole instance of the Society's 
personnel initiating an approach to another agency in 
respect of Kim. It received an immediate favourable 
and helpful response. 


That information does not appear to have 
affected any decision by the Society with reference 
rorkKinm.  Neithcriatenorsher call’ toimMr. Brouwer is 
mentioned in the recording made by Mrs. Lo in the 
faleCot “theithanaiy (Services! Department fot the 
Society. Neither Mrs. Lo nor Mrs. Harvey indicated 
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in testimony that the conversation between Mrs. Lo 
and Mr. Brouwer was discussed by them at the 
Society. 


In Mrs. Lo's recording there iS a paragraph 
specifically relating to other events of July 26, 
1976 as observed by her. They appear to be of less 
Significance than her conversation with Mr. Brouwer. 
To my mind that makes all the more glaring her 
failure to record the conversation with Mr. Brouwer 
and the contents of Mrs. Maughan's report. 


Simitarly “the” Llattermpor tio ne oie iirc: 
Maughan's written report as to contacts in July, 1976 
is of interest. She wrote as follows: 


MSs yr Son bed On The atmosphere was so 
charged with resentment and anxiety that I 
confronted the Popens immediately on the 
Obvious change in feeling from our previous 
contact. After an attempt to ascribe the 
change to trivialities, they decided to 
trust me with their feelings which I feel 
are’ totally justified. Mrs. Po's "treatment 
by a representative from another community 
agency is humiliating to a proud woman who 
has committed no crime and is not being 
Shown the courtesy she is entitled to. 4 
encouraged her to protest the incident but 
Shetis reluctantetomriskvanys trouble ve Whis 
had upset Mr. Popen also and had damaged 
the rapport they had established with me, 
as well. However, the release of their 
feelings regarding the episode and my 
reponse to the feelings of injustice had 
acted as a catalyst and we were’ really 
opening up areas of opinion and true 
feeling that were most helpful to me when 
unexpected visitors arrived. Hopefully we 
can pick this up again. 

The®eltent ; iseftubiidding thesterms*-ob nas 
Probation Withenoe arrerreuttvas 


Unfortunately that written report was not 
available to Mr. Brouwer when he spoke with Mrs. Lo 
on July 26, 1976. Nor is there any evidence that 
Mrs. Maughan had spoken to him about the incident or 
that any of the information was passed to the 
Society. 
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That may be of some significance because 
While wires 7 Loy ano hercrrecordavnqin ther ttle ofsthe 
Family Services Department of the Society, did not 
iin Werte neon Wot! athe cshesdiammentwo nowt fain. her 
testimony upon the Inquiry. When asked about Mr. 
Vandenberghe's evidence to the effect that Jennifer 
Popen despised Mrs. Lo and resented her visits and 
questions, Mrs. Lo said that she had not felt such 
resentment. She then went on to say that during one 
ofthe visits» recorded by her for the period from 
Uolyiaeobor? 3h 97 oO: eeJennitermibopensiad Ssivem ithe 
impression that she was not happy with the Probation 
Officer, Mrs. Maughan. 


Thus, at about the same time, Jennifer 
Popen waS commenting to both Mrs. Lo and Mrs. Maughan 
upon her relationship or experience with the other. 
Neither Mrs. Lo nor Mrs. Maughan mentioned it to the 
other. Neither mentioned it to her superior. Mrs. 
Maughan did record it in her report at the end of 
July. Mr. Brouwer did not see that report before Kim 
died. He was on vacation at about the time it was 
prepared and did not return until after Kim's death. 
There is no evidence to indicate that, in Mr- 
Brouwer's absence, any official of the Probation 
services’ tookvany action with’ "reference to "that 
report before Kim's death. Mrs. Lo's recording does 
not indicate any comment by Jennifer Popen more 
Criticaloot Mrs) Maughansthan soft Mrs s Lox 


This would appear to be another instance of 
lack of communication, at least, between two public 
officials, in two different agencies or departments 
of government concerned with and providing service to 
the same family. 


This seems to me to be unfortunate. Mrs. 
Maughan clearly in her report gave sympathy and 
encouragement to Jennifer Popen in her criticism of 
Mrs. Lo. -.and Mrs* Lots -eonduct.’ “Jenn irrer -Ropen's 
Criticism of Mrs. Maughan was not recorded by Mrs. Lo 
in the file of the Family Services Department of the 
Society aS a separate and distinct event. However, 
when Mrs. Lo testified upon the Inquiry she did not 
indicate that she had in any way attempted to defend 
Mrs... Maughan "ant thetti ace Porm enas fer eopen's 
CELELCISM, 
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It seems to me that ina sense Jennifer 
Popen was behaving toward Mrs. Lo and Mrs. Maughan, 
and, in a somewhat similar way, toward Mrs. Kuly as 
well, in much the same way that Kim was alleged to 
behave towards her parents. She played one against 
the other. Mrs. Lo recorded that comment by Jennifer 
Popen with reference to Kim in her dictation for the 
period ifroms dunesl/-.to. Judy “6721190 6, 


One must wonder if persons more highly 
trained and experienced than Mrs. Lo and Mrs. Maughan 
would have recognized what was happening and thus 
would have contacted the other to discuss how to deal 
with Jennifer Popen's tactic and the significance, if 
any, to be attached to it. 


In fairness to Mrs. Maughan it must be 
pointed out that her involvement with Annals Popen's 
probation during Kim's lifetime was for a period of 
only about seven weeks. Her first visit to the Popen 
home was on June 20, 1976. Her last visit before 
Kim's death was on August 8, 1976. Mrs. Maughan was 
in the Popen home on only four occasions during Kim's 
lite ,~ on guner 20,9765. duly=~ 4eandeloy 19 716-.and 
August 8, 1976, and spoke by telephone with Annals 
Popen on only two occasions, once prior to June 20 
and once on July 6, 1976. She also spoke to Jennifer 
Popen by telephone once prior to June 20, 1976. 


In. fairness, to, Mr. .Brouwer,,.04s5 con tact 
with Annals Popen was brief. It was initially in 
connection with preparation of the pre-sentence 
Report«aftersthesfindingsof. guilt .-on srebmuuany 6234 
1976. Later he was assigned to provide personal 
Supervision of Annals Popen's probation from March 
29, 1976 until June 18, 1976 and thereafter indirect 
Supervision of his probation through Mrs. Maughan. 
Apart from contact with Annals Popen in connection 
with preparation of the pre-sentence report, Mr. 
Brouwer spoke with Annals Popen on only four 
occasions during Kim's life, on March 29, the date of 
sentencing, .Aprala2i,-Maya2leandadunes 18, 1976.s,9That 
last occasion was when Mrs. Maughan was given direct 
responsibility for management of Annals Popen's 
probation under Mr. Brouwer's Supervision. He did 
have the telephone call. from Mrs. Lo on July 26, 1976 
in which she expressed concern as to the state of 
affairs in the Popen home. 
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In preparing the pre-sentence report in 
Marechal oj er eR Hon we re ine nbed (ony theawanious 
sources set out in the pre-sentence report. Lthaos yo 
be moted: that Mr.eGarter was not such a» source nor 
was any police officer. Mr. Brouwer accepted that 
Annals Popen was responsible for Kim's injuries 
pecause she had entereds:therpleawofiguilty to the 
charge under section 40 of The Child Welfare Act. 
Mr. Brouwer did this even though Annals Popen told 
him that in entering that plea he, Annals Popen, did 
not remember what had happened and relied on Jennifer 
Popen's statement to him that he had injured Kim. 
Mr. Brouwer did this even though Mrs. Lo had told him 
of the suspicion in the minds of the Society's 
personnel that Jennifer Popen was abusing Kim. 


Nowhere in the pre-sentence report is there 
any mention of the equivocation of Annals Popen's 
admission. Nowhere in the pre-sentence report is 
here fany? Mentionsof thexsuspicivon tof \thessocietyYs 
personnel as to Jennifer Popen's involvement with 
abuse of Kim. 


bt woul de-sicemns Chiat srk) eB riowwem,i - deiske 
Others, including the Society's personnel, overlooked 
the exact nature of the charge to which Annals Popen 
had entered the plea of guilty. Annals Popen did not 
plead guilty to having assaulted Kim. He did plead 
guilty to the charge that having custody of Kim he 
Uiniawtloul wy bda distal Puov pro tte citerhiens) eoat nary, Feo 
section 40(1) of The Child Welfare Act. 


Mrs. Maughan's reports do not indicate that 
she noticed any injury to or mistreatment of Kim at 
any time and none of the testimony upon the Inquiry 
indicated that Mrs. Maughan had observed any injury 
to or mistreatment of Kim. She saw Kim on all but 
one of her visits to the Popen home. 


On July 4, 1976, Annals Popen did point out 
to Mrs. Maughan some slight bruises on the edge of 
Kim's cheeks caused, he said, by Kim pinching her- 
self. Mrs. Maughan testified that Annals Popen was 
concerned that even a slight injury such as that 
might lead to Kim's removal by the Society. She said 
She reassured him that he should not worry. She 
testified she had not noticed the bruises until he 
drew her attention to them. 
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Mr. Brouwer testified that he had no cause 
for concern that Kim was being abused during the 
period of Annals Popen's probation. He said he had 
specifically asked Mrs. Maughan to be observant of 
the treatment of Kim in her home. 


Mr. Brouwer was candid in his testimony 
upon the Inquiry to acknowledge that, in retrospect, 
if he were to be involved in another case such as 
that involving Annals Popen, Kim and Jennifer Popen 
"there would be more contact" although he was not 
Sure how much more there could have been in the 
relatively short period of time. 


ThenProbatlon Serv lice: lorethesMinwstny 70h 
Correctional Services quite properly arranged for Dr. 
J<v=3. Curtin to examine Annals Popen prior tot the 
preparation of the pre-sentence report. By good 
fortune Dr. Curtin had previously interviewed 
Jennifer Popen and had forwarded a consultation note 
to the physician who had referred her to Dr. Curtin. 
Dr. Curtin's report upon Annals Popen forwarded to 
the Probation Service indicates that a copy of that 
consultation report was attached thereto. 


Unfortunately, no one recognized the limi- 
tations: thateDrs Curntinyso, clearly ise bret omehigin brs 
report. No one endeavoured to make or authorized Dr. 
Gurtif to makesthesnobjective? inquiariesiony obsern- 
vations or psychological testing which he felt would 
be necessary to provide a more accurate assessment of 
Annals Popen and, it would seem, of Jennifer Popen. 
Clearly, Dr. Curtin felt that an accurate assessment 
could not be based on inquiries made of Annals Popen 
and Jennifer Popen. 


Mr. Brouwer certainly did not recognize Dr. 
Curtin's caution asrto thesvalue of hisreport. = Mrs 
Brouwer regarded consumption of alcoholic beverages 
as Annals Popen's major problem. He felt that Annals 
Popen was coping with that problem; so Mr. Brouwer 
accepted Dr. Curtin's statement that if Annals Popen 
were to stay totally away from alcohol and go to some 
course the danger of further abuse to Kim would be 
minimized. 


In summary, The Probation Service did well 


to have Annals Popen examined by Dr. Curtin. As an 
unexpected bonus he gave them some comments upon 
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Jennifer Popen. But the Probation Service did not 
use Dr. Curtin's report to the maximum advantage to 
ensure that those reponsible for Kim's care and pro- 
tection, the Society, were specifically informed of 
DY. Cur tins: pS por eran di Shi esse Nab le dito sacs 
appropriately to ensure Kim's safety in the future. 


Mr. Brouwer acknowledged that the Probation 
Service had an indirect concern for Kim's welfare. 
Therefore, he should have seen to it that information 
he obtained which might have affected her safety was 
given to the Society even though they failed to ask 
POP sucy 


ToOshTs toned le, oMrew tBrouwe rr? dad, cin ethe 
final paragraph of the pre-sentence report, write: 


PLttisedvievrcultstondeterhaneswhether=. the 
offender's problems are due only to his 
drinking, or whether there are other 
underlying causes. If his problems are due 
to: alcohol alone, then it would seem that 
his abstaining from alcohol would minimize 
a recurrence of this type of offence. This 
offender could well benefit from a period 
of supervision as an avenue of directing 
him into continued involvement with the 
A.A. and family counselling." 


Clearly Mr. Brouwer acknowledged that he 
was uncertain as to the cause of the problems. He 
was uncertain whether alcohol was the sole cause or 
whether there were other causes. 


Unfortunately, the Probation Service did 
not pursue the other inquiries or observations 
Suggested by Dr. Curtin as possible means to obtain a 
more accurate assessment of Kim's parents. The Pro- 
bation Service did not commission any psychological 
testing nor did the Society who, while obviously 
aware of the existence of the pre-sentence report, 
had not seen it and had not sought a copy of it. 
Méey Eo waseintthe Court? on Marerg295519 76) when 
Annals Popen was sentenced and the pre-sentence 
report was discussed, but, on the basis of her 
recording, she misunderstood or misconstrued what she 
heard. 
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The Society did not take any advantage at 
all .of:iDr.¢Curtin's <reportebecause ne sonerin rom one 
Soctrety SawpLit itomask toligeadmthempre-senteneac 
report. There is no real reference to it in the 
recording in the Society files. 


Mr. Carter's recording in the Society's 
fijlle.sfor rthie per Dodhtinomneseptembenr ey cl9eiseeto 
February 29, 1976 does state that the judgement of 
the Court on February 25, 1976 placed Kim in the care 
OG ithe) Socictyatornssix tmonths: 


"plus the proviso that Mr. Popen obtain 
psychiatric help and both parents attended 
(sic) the Parent Education Course (sic) at 
Lambton College and care of weekly super- 
vision in their home by the Children's Aid 
Socwetyviandivalde Hitune vais. cst ore Ki mete 
them shall be in their home under the 
Children's Aid Society worker's super- 
vision." 


When reviewed against the transcript of the 
Court proceedings Onerebrudry e272 5)e97ogand the ten— 
dorsement of the order of the Court upon its record 
that day, that summary by Mr. Carter in the Society's 
files is, at best, inadequate and inaccurate. 


Nowhere in the reasons for judgement given 
by Judge Nighswander is there a "proviso that Mr. 
Popen obtain psychiatric help and both parents at- 
tended (sic) the Parent Education Course (Sic)" nor 
is there any reference to the Society's supervision 


of the Popen home weekly or of Kim's visits there. 


Nowhere in Mr. Carter's recording is there 
reference to Judge Nighswander's expressions of 
concern as to the time required to ensure Kim's 
safety in her home and as to the absence of evidence 
to show what Annals Popen had done about his alcohol 
problem. 


An especially important omission is that 
Mr. Carter did not note Judge Nighswander's state- 
Men Cs 


"I [Judge Nighswander] am definitely going 


to note that he [Annals Popen] must give 
evidence that he has done something and 
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that it is succeeding, before the Court 
Well apermiupetherichetd to rebory’to: bts 
parents." 


Notwithstanding Judge Nighswander's testi- 
mony upon the Inquiry, that statement seems to me to 
have been sufficient to impose upon the Society in 
this instance, regardless of any other procedure in 
anyother Case, van iobbigatilone of sedurtesy .at least, 
tEtnorLoOteiaw, to neburnwtontrhesCourtafor permission 
to return Kim to her home. 


Nowhere in Mr. Carter's recording is there 
reference to the doubts expressed by Judge 
Nighswander as to the failure of the evidence as to 
Kim's injuries to be consistent with the evidence as 
bOsthes parents i sexplanatrvonvitorsthosesinjuries. «Tt 
is clear that Judge Nighswander was not satisfied 
that the injuries were caused in the ways suggested 
by the parents' evidence and explanations. 


Nowhere in Mr. Carter's recording is there 
reference to Judge Nighswander's terse dismissal of 
the submission by the Society, agreeable to the 
parents, that two months" wardship would be suffi- 
Gientin leamadegkhinta .wardtolL che: Soctiety «EOE «Six 
months. 


ARrfuncther erecording@by Mrs. yLePrpurports to 
reflect the nature of the proceedings in the Court on 
March 29501976. 87Thaterecording sis “as «£01 lows: 


"The Popen's were in court on marginal 
date.  °Mr;s /Popen again pleaded guilty to 
the charge of neglecting to protect his 
child. Due to the positive results of psy- 
chiatry (sic) assessment it would indicate 
that Mr. Popen was not in need of psy- 
chiatric treatment. Due to his involvement 
Wilt hoeAivenA ..2and appar ent Stn Vent lom: to 
enroll(sic) in the Parent Effectiveness 
Leading? Courses Mme aPapenMwas <put. <on 
probation and sentence was suspended for 
one year. However, if he violates his pro- 
bation, he will face 6 months to 1 year in 
sappe 


That recording is entirely misleading and 
PNAaceuralse . Upon ereantndg opr -eunminss , meport 
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attached to the pre-sentence report it is clear to me 
that there were no "positive results of psychiatr[ic] 
assessment [to] indicate that Mr. Popen was not in 
need of psychiatric treatment." 


bre sCurtpneinshissrevort tofviMarch Toye VoRrG 
wrote as follows: 


"Mr." 9P.o pens has: ttoldimesthewt odakow nmg 


things, which undoubtedly will minimize the 
danger of the child being harmed in the 
future, namely he has stopped drinking and 
has just recently started going to Alco- 
holics Anonymous. Mrs. Harvey is setting 
up Msomenty pe -ofy cCoursemMacrnos's] shri omits 
Peter's Church for both he and his wife to 
attend.) He) andmhivsmwithe ‘ariesioer fceit ly 
agreeable that the Public Health Nurse and 
the Children's Aid visit their home any 
time in the future to check their treatment 
Otegtite ie chalk d’ Even though all these 
things would surely minimize the danger in 
the future I am really unable to give any 
Opinion as to the likelihood of a re- 
petition at a future date, because I cannot 
assess in any depth the emotional make-up 
of Mr. Popen. He denies ever having been 
abused himself as a child and in fact, my 
enquiries from him yield such little abnor- 
mality that I wonder about his reliability 
as an informant. I would think therefore, 
that a more accurate assessment of his 
emotional state will likely result from 
objective enquiries rather than from any 
enguiries I might make from himself or his 
wife. 

In taking a family history past and person- 
al7wagalnsiatindwibesoubland thatiiehaver'te 
wonder about the reliability “of it. 

In summary then, if Mr. Popen stays totally 
away from alcohol and attends whatever 
COukSesoMrsim Hanveye,) the! Pubic Health 
Nurpsem(s1c) “might? se jupy wandsiPdrents* 
Anonyme uisjts Lf. scaaibaanchy of Mths sswere 
available locally, it would surely minimize 
the danger of the child being battered in 
the future. If Judge Nighswander decided 
to.put iMrasPopen .onsprobabionet rethink this 
too, would be therapeutic. I cannot see 
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where ,attending#a psychiatrist would be ‘of 
any benefit. fetid wkesl Ot et ia oaone 
accurate assessment it would need to be 
done by objective observation or possibly 
through *psychological ‘testings I hope’ this 
assessment may be of some value." 


rt wouFd+seem that Mrs Lon coulda’ find 
"positive results of psychiatr[ic] assessment" only 
in the sentence "I cannot see where attending a 
psychiatrist would be of any benefit." To me, in the 
context in which that sentence appears, that too is a 
negative not a positive result. It is a statement 
that psychiatry would not be helpful, but some other 
approaches might provide a more accurate assessment 
of Annals Popen and the situation in general. Dr. 
Curtin’ in his report said only that Annals Popen's 
apstalniing trom arcoholyand) his. attend? nor cour seq 
would minimize the likelihood of a recurrence of 
abuse of Kim. 


From Myosi! (lose eecordingeane thes Societyes 
files, I am satisfied she heard at least portions of 
Dine (CUrtIn +S “report reads in *Couce ron! Marcimy29, =O ox 
She knew it was considered by Judge Nighswander. She 
made no effort to obtain a copy of the pre-sentence 
BepOGieanads OrIDraniCumptiniscedettercsattached to and 
EOMMUNGs- Date CAOF “It. 


In his testimony, Mr. Brouwer acknowledged 
that if, in March, 1976, he had made inguiries to 
enable preparation of a pre-sentence report relative 
to Jennifer Popen and had then obtained the infor- 
Mation which he obtained in December 1977 and set 
forth in the pre-sentence report he prepared 
POoMlOWIngenerwConva CtVvons upon stUhe techanrgovoLi mans 
slaughter, he would have been concerned about Kim's 
safety and would have tried to prevent Kim's being 
returned to Jennifer Popen. 


I have already mentioned my high opinion of 
Mrs. Maughan and her ability as a lay person to make 
an assessment of the situation which corresponded 
with the opinions expressed by an expert, Dr. Curtin. 
In another area Mrs. Maughan's instinct, to use her 
word, led her to doubt that Annals Popen had caused 
the injuries to Kim. She expressed that doubt to Mr. 
Brouwer even before she met Annals Popen. She said 
Mr. Brouwer then told her that in the beginning most 
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of the authorities, and that term must have been 
intended to include the Society, felt that Jennifer 
Popen was the one who abused Kim. She said her 
instinctive feeling was that no mother would permit 
ongoing, abusevotimher ichtildibyo the fohnwid*s father. 
For that reason she was doubtful that Annals Popen 
had inflicted the injuries to Kim. 


Another area where Mrs. Maughan correctly 
assessed the Situation was that of the Parent 
Effectiveness Training Course. She knew Annals Popen 
and Jennifer Popen had not attended all sessions of 
that Course to the date of her written report at the 
end of eJune; 71976, but, son) thetibasi1 Ss) of shear. dus] 
cussion with them, she felt that they were not able 
to understand it and absorb its full content, as for 
example, the application of techniques mentioned in 
the Course. 


Jennifer Popen in her testimony upon the 
Inquiry spoke derogatively about the Course and its 
Suitability to Annals Popen and her as parents of 
Kim. She felt it related more to problems parents 
mignt have iwistthienuch: obdeérs chhtbdren i waperhaps 
teenagers. 


Mrs. Maughan testified that she formed the 
Opinion that, in the marriage ‘and in™ ther attanccs of 
the family, Jennifer Popen was the dominant and more 
intelligent partner and Annals Popen the subservient 
Dartner,. 


On the basis of her reading of the file in 
the Probation Office Mrs. Maughan said Jennifer Popen 
strongly asserted that Annals Popen was responsible 
for the deliberate injury to Kim and, while assuming 
responsibility for some incidents of injury: to Kim, 
she claimed that those later injuries were incidents 
of accident. In retrospect, when she testified, Mrs. 
Maughan formed the opinion that Jennifer Popen had 
sought to deceive her. 


Mrs. Maughan testified as to the atmosphere 
Surrounding her visits to the Popen home. On June 
20, 1976, Annals Popen, Jennifer Popen and Kim all 
appearedatenscesate Chemoutscer groin? gradually. woHrcR 
general conversation, that eased. 
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Ingconnectvoniwiths her wisitson. June, 20; 
Mrs. Maughan wrote in her report that she would like 
to contact the Society to ascertain what arrangements 
had been made for Kim's care during Jennifer Popen's 
hospiradazataonwrtlorededAaverny Jo£ the? babyrand+to 
ascertain if Jennifer Popen and Annals Popen had in 
fact attended most of the Parent Effectiveness Train- 
ing Course. She said she wanted that contact only to 
Obtain information and not because of any anxiety 
about Kim's well-being. Perhaps unfortunately, she 
did not make that contact. It was merely an unful- 
filled intention. 


On July 4, 1976 the atmosphere was somewhat 
relaxed. Annals Popen explained to Mrs. Maughan that 
two minute bruises in the area of Kim's cheek were 
caused by Kim pinching herself. 


On July 18, 1976, Mrs. Maughan was struck 
by a great change. Jennifer Popen was curt in 
receiving her and appeared hostile. Annals Popen 
looked very worried and was very tense and anxious. 
Kim was not seen by Mrs. Maughan on that occasion. 
Kim waS Said to have been in bed. Mrs. Maughan felt 
she had’ nosauthorrty ytorrnsist' fupon -seeing her 2 eel 
believe she was correct in that understanding. 


This was one incident of a person visiting 
the Popen home in an official capacity and being 
denied, however politely, an opportunity to see Kim. 


Mrs. Maughan inquired quite directly as to 
why Annals Popen and Jennifer Popen were hostile, 
worried and tense. She was given an explanation 
based on Jennifer Popen's being uncomfortable with 
some dental problem. 


Mrs. Maughan testified that after some dis- 
cussion she sought to learn some of the circumstances 
Surrounding the injuries to Kim which had led to the 
charge against Annals Popen in the fall of 1975. She 
said Jennifer Popen denied having been present in the 
room when Kim was injured by Annals Popen, but then 


"Just closed right up, so I knew there was 


no .porntey conta niing Cehatelinelanyway at 
that stage." 
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Mrs. Maughan said that Jennifer Popen then 
began “to: be critical ‘ofoMrs. bo a7 Thesvervederemiwas 
particularly that Mrs. Lo had visited on the previous 
Monday by prior arrangement, that being her first 
Visdtesinces the’? birthso Kim's brothers’ Karierean 
July, Pl976Pebutsshevhad returned funexpectedihyigon 
Wednesday "just tapped on the door and opened it and 
walked rightooinsad? OIMeseAw Maughan test laredschat 
Jennifer Popen said that made her angry and that it 
seemed!’ Mrss yore was stryingm to wheat cheel:mexn | tridomng 
something" and to question Jennifer Popen's ability 
to, Gare fore twouch Tldren: 


Mrs. Maughan testified that she tried to 
deal objectively with that position taken by Jennifer 
Popen. She said that she told Jennifer Popen she 
could understand Jennifer Popen's feelings of anger 
if Mrs. Lo gave that impression. She testified she 
had told Jennifer Popen that 


‘tah atisieswivacst hiew eimiuidie Sash athiaks ceawiltiait 
happened." 


Mrs. Maughan testified that she suggested that 
Jennfier Popen complain directly to the Society, but 
Jennifer Popen declined to do so because 


"she was afraid to cause any trouble and 
besides she didn't want to hurt anybody's 
feelings." 


Mrs. Maughan testified that she encouraged 
Jennifer Popen to protest Mrs. Lo's actions and that 
then Jennifer Popen enlarged her criticism of Mrs. 
boywparta cupvarikyihas: tosshermalykegedgiconmeantssebo 
Jennifer Popen about birth control. Mrs. Maughan 
testified that she told Jennifer Popen she could 
understand Jennifer Popen's resentment if that indeed 
had happened. 


Mrs. Maughan testified that she felt a lot 
of the difficulty arose from Jennifer Popen"s town 
personality heriprlides;eparticularlyein her yante Ebi 
gence and education, and her independence. 


Mrs. Maughan also said she felt that per- 
haps Jennifer Popen had some guilty secrets she was 
afraid would be uncovered by Mrs. Lo. Mrs. Maughan 
somehow related that to the fact that, while 
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Annals Popenshad’pleaded guilty, some, people 
Originally thought Jennifer Popen was at least 
involved in the abuse of Kim. 


I have had in another connection much the 
Same feeling that Mrs. Maughan expressed. The 
feeling was that Jennifer Popen sensed that Mr. 
Carter was suspicious of her and thus she wanted him 
removed from the case lest he ascertain the true 
State Of -altalirs. “Her wish was fulfilled. Mrs. 
Hanvey cemoveasMr.sCarter. 


As she was now being critical of Mrs. Lo 
Jennifer Popen had mounted the same sort of general 
attack upon Mr. Carter before the case was trans- 
ferred to Mrs. Lo. Mrs. Lo in her testimony said she 
understood from Mrs. Harvey that Annals Popen and 
Jennifer Popen were very hostile to Mr. Carter. 


As to her not having contacted the Society 
herself when Jennifer Popen made these critical 
comments about Mrs. Lo, Mrs. Maughan's testimony was: 


"I felt if she [Jennifer Popen] had a 
complaint against the Children's Aid really 
at that time it was not my place to go to 
the Children's Aid." 


She testified that she told Jennifer Popen that if 
she had such strong feelings she should talk to 
someone at the Society. 


Mrs. Maughan testified that as she then 
sought, by discussion, to explore the circumstances 
of Kim's injury, Jennifer Popen almost insisted that 
there be no such discussion. 


She testified that Jennifer Popen expressed 
criticism of Annals Popen's attendance at Alcoholics 
Anonymous and suggested that he derived no benefit 
from the meetings. She testified that Jennifer Popen 
went Won tov << laim thatthe’ Parentenr fectrveness 
Training Course was of some benefit. Mrs. Maughan 
said she was Surprised by that because she had the 
impression from her original visit that they had not 
absorbed too much of the Course. 


In her testimony Jennifer Popen made a 
negative assessment of the value of the Parent 
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Effectiveness Training Course to her and Annals 
Popen. 


Mrs. Maughan testified that she had not 
consulted with anyone at the Society. She said she 
was new to the situation and was trying to get some 
insight=1ntox1t “betores tr yng. tonceave lon taty 
relationship between her services and those of the 
Society. 


She testified that she had arranged to see 
Annals Popen on Sunday, August 1, 1976. At that time 
she was visiting him at intervals of two weeks. She 
was unable to keep the appointment and telephoned. 
She said she spoke to Jennifer Popen who said Annals 
Popen was sleeping. That response bothered Mrs. 
Maughan somewhat because it was supper time and 
because of Annals Popen's apparent anxiety on July 
18, which she felt was not all the result of Mrs. 
Lo's visit. She feared he may have been drinking. 


Thus on August 1, 1976 Mrs. Maughan had 
some concern as to the state of conditions in the 
Popen home and as to the relationship between Kim's 
parents. 


The visit of August 1 was postponed to 
Sunday, August 8, 1976. On that date both Annals 
Popen and Jennifer Popen appeared to be delighted to 
see Mrs. Maughan. 


Mrs. Maughan testified that both stated 
they felt relaxed during her visits, unlike how they 
felt«duning iMrs 7) /Lovs visits. sssheiisard both raise 
Stated that during her visits Kim's behaviour was 
different from what it was during Mrs. Lo's visits. 
Mrs. Maughan testified that Jennifer Popen continued 
to complain about Mrs. Lo. 


She said that usually during her visits Kim 
Sat on the chesterfield. On the first visit on June 
20, 1976, at Mrs. Maughan's suggestion, Kim did come 
to her and sat on her knee for most of the visit. On 
another occasion, July 4, 1976, Kim got down from the 
chesterfield to go to the washroom. Those were the 
Only two occasions on which Mrs. Maughan saw Kim 
Other than on the chesterfield or in the bedroom. 
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Mrs. Maughan testified that that did not 
appear to be unusual because Kim was very withdrawn. 
Mrs. Maughan said she tried to assess Kim's condition 
and had some concern that she may have suffered some 
residual damage from the earlier abuse. 


Mrs. Maughan said that Kim was usually 
rebaxed and) firrendly «witheher during: herovisi-ts. 
However she testified that on August 8, 1976: 


"{Kim] was once more kind of huddled back 
on the chesterfield and very withdrawn, not 
responding when I spoke to her. She would 
JuStebookwatemes a5 

[she was] very withdrawn and a little 
peevish when her mother or dad spoke to 
her; she was a little irritable." 


Mrs. Maughan testified that this led her to 
comment that Kim Seemed tired. Jennifer Popen 
responded to that by saying Kim had a sore lip. Mrs. 
Maughan said the mark was not "that obvious" and she 
had not noticed it, but Jennifer Popen pointed it 
out. 


Mrs. Maughan described the mark as being 


"more like a little swelling and a little 
discoloured" 


on the bottom lip. Jennifer Popen told Mrs. Maughan 
it was a coldsore which Kim kept picking, but she had 
she had had Kim to the doctor two or three days 
earlier and obtained some ointment. Mrs. Maughan 
testified that Jennifer Popen said the ointment 
caused Kim toscry Mand ‘the, doctor .said:tovleave it 
alone to heal on its own. 


Mrs. Maughan was shown Exhibit 14D, a 
photograph of Kim's body after her death. She said 
the mark appearing on the lip in that photograph was 
not what she had seen on August 8, 1976. She 
testified that on August 8, 1976: 


"there was no blood or anything visible... 
it wasn't open anyway at that stage." 


In cross-examination she agreed that the condition of 
Kim's lip as shown in that photograph was much worse 
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than she saw on August 8 and then added it was 
"fresher." 


Mrs. Maughan testified that this mark was 
the only mark she had seen on Kim. She said she had 
seen onorbruisangeon the (side of iKinm s neceaor 
elsewhere on her body. Mrs. Maughan described Kim's 
usual clothing as being shorts, sleeveless low-cut 
T-shirt, ankle socks and shoes, all of which would 
have permitted Mrs. Maughan to see bruises or marks, 
had there been any, on most of Kim's body. 


When asked about Kim's appearance on August 
8, 1976 as compared with the photograph of her dead 
body taken on August 11, 1976, Mrs. Maughan said she 
had had a good opportunity to see Kim's neck, head 
and face and the parts of her body not covered by 
Ghatwvery Jnight. clothing ishes usualiwye wone. MocSie 
Maughan testified that, being aware that the 
probation order she was Supervising arose as a result 
of sabuse fof Kime andi thaterabuseycould wmeourazcesme 
lookieds ah ykiimca stachhosexby fais sites :couddmw he hic mt 
specifically going to Kim and examining her. Mrs. 
Maughan said that all she saw was the mark on Kim's 
lip which Jennifer Popen called a cold sore. She 
Sa ldrithesphotograph sofickrm issdibacie yundicated «4a 
"fresher" break in the lip than the one she saw on 
August 8, 1976 and also showed a bruise and cut on 
Kim's jaw which she had not seen on August 8, 1976. 


I am satisifed on Mrs. Maughan's evidence, 
which is corroborative of expert medical testimony as 
to the time at which various injuries to Kim may have 
occurred, that ifsthat break inethe slap andybrumse 
and cut on the jaw shown in the photograph had been 
present) on August 38, 1976, Mrs. Maughan wouldohave 
seen them and would have remembered them. ean 
Satisifed they were not there. 


I am Similarly satisfied that the con- 
tusions on Kim's scalp at the hairline mentioned in 
Dr. Patodia's post-mortem examination report were not 
visible on August 8, 1976. Mrs. Maughan reinforced 
the basis for that conclusion by testifying that when 
She saw Kim's body at the funeral home she immedi- 
ately noticed the head bruises. 
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I reach the same conclusion with reference 
to the injury to Kim's left ear and the contusion on 
her left cheek. 


As to the injuries to Kim's hands, arms and 
elbows mentioned in the report on the post-mortem 
examination, while Mrs. Maughan acknowledged she had 
not looked carefully at Kim's hands and that she may 
not have seen the backs of Kim's arms and elbows, she 
did say she had noticed Kim moving. about on the 
chesterfield without in any way favouring her arms 
and elbows. Thus I am Satisfied that the injuries to 
Kim's hands, arms and elbows noted after her death 
were not present, visibly, on August 8, 1976. 


Messe Maughan tes tr£ited ‘that venvAugust: 38; 
1976 Jennifer Popen, for the first time, made refer- 
ence to the doctor having discovered some condition 
in Kim's blood. The reference was to Dr. Gannon who 
was serving Dr. Jumean's patients during Dr. Jumean's 
absence. Mrs. Maughan quoted Jennifer Popen as 
having said: 


edeolad Ona tIiknow (whetine rhanu" sigs ulgrerr 
diabetes or what...Maybe this is why she 
brugses “too.” 


Jennifer Popen told Mrs. Maughan that although she 
had already told Mrs. Harvey of this, Mrs. Lo none- 
theless persisted in commenting or remarking upon 
bruises on Kim. 


Mrs. Maughan testified that Jennifer Popen 
has further complaints about Mrs. Lo. The complaints 
related to Mrs. Lo's queries with respect to Kim's 
care and her comments thereon and her intrusion upon 
the=privacye o£ uthe Lamily: 


Mrs. Maughan said that she then, on August 
8, decided she should talk with Mrs. Lo. She said 
she informed Annals Popen and Jennifer Popen of her 
intention “to-speak! to’ Mrs.’ "botandPobtained+ their 
consent. Mrs? Maughan stated that she need not-have 
obtained such consent, 


"but this is more or less the procedure we 
use." 
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Mrs. Maughan continued her testimony to say 
that she decided to speak to Mrs. Lo and to try to 
establish if Jennifer Popen's complaints were valid 
or if there were a clash of personalities. She also 
wanted to learn Mrs. Lo's assessment of the 
Situation. 


Mrs. Maughan's reference to the possibility 
of a clash of personalities is interesting when one 
considers Mrs. Harvey's testimony relevant to the 
reasons for the transfer of the file from Mr. Carter 
to EMais -<b0°: Inherent in that testimony was a 
Suggestion that a problem existed because of Mr. 
Carter and that Mrs. Lo would be one to whom Jennifer 
Popen could more easily relate. There were other 
areas of evidence indicating some difficulties in the 
relationship between Jennifer Popen and Mr. Carter. 
As I view all of that evidence, I am satisfied that 
whatever difficulties there were they were not of Mr. 
Carter's making and probably they were contrived by 
Jennifer Popen. 


Mrs. Maughan testified that she never saw 
Jennifer Popen exhibit “voluntary affection" towards 
Kem. She test. £tedt tivatiyto kK bmsewemecstcilos ee to 
Jennifer Popen, she did not push Kim away, but did 
not put an arm around Kim ‘or-hug her.) Shemsarvdr she 
did not see Jennifer Popen be mean to Kim. 


OnvThursday,? Augustel 2,6 bovoe.ateaboutass45 
p.m., Annals Popen telephoned Mrs. Maughan to advise 
her of Kim's death on August 11, 1976. She testified 
that he told her Kim had been riding a little toy 
horse on the porch, that Jennifer Popen had gone into 
the house for something and that when Jennifer Popen 
returned: ito) the porch Kimsewas. Lywngion’ the igqround 
Annals Popen told Mrs. Maughan that Jennifer Popen 
took Kim to the hospital. Mrs. Maughan said Annals 
Popen was very sad. 


As a result of that telephone conversation, 
and with the agreement of Annals Popen and of 
Jennifer Popen relayed through Annals Popen, Mrs. 
Maughan visited the Popen home that same evening. 


Mrs. Maughan testified that Jennifer Popen 


spoke with her during her entire visit that evening. 
Mrs. Maughan said Jennifer Popen related the events 
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of that day much as Annals Popen had during his 
telephone call, but in greater detail. 


Mrs. Maughan continued her testimony to say 
that she spoke with Jennifer Popen three times after 
Kim's death and Jennifer Popen told her a different 
story each time. 


thet farst. story = wasuthaty toldwvon) August! 12% 
POTS. 


DnStnevsecondsstoryer told’ tostrs. Maughan 
on August 13, 1976 Jennifer Popen sought to blame 
Kim's death on another person. 


In the third story, told to Mrs. Maughan at 
Kim's funeral, Jennifer Popen continued to blame the 
Other unnamed person, but by then, according to Mrs. 
Maughan: 


"(Jennifer Popen's] stories just weren't 
making any sense at all. They weren't even 
NG See 


So tlennitere Popen) had@no .orednzbat ity ins Mrs 
Maughan's view. Mrs. Maughan testified that: 


".,.e-even without the two previous contacts, 
the story that [Jennifer Popen] told me the 
third time, it didn't even jibe -- the 
details that she was telling me then." 


Mrs. Maughan testified that on August 12, 
1976, Jennifer Popen had told her that Monday, August 
oy £976 had) beientarvery qoodtidayetormmhimyetthe 
happiest day of her life", but on Tuesday, August 10, 
1976 Kim awoke, did not feel well, was cranky, would 
not eat her breakfast, bumped into doors and 
furniture and "all she wanted to do was sleep." 


Mrs. Maughan said Jennifer Popen continued 
that story to say that Kim wasawake’ through the 
night Tuesday, bat. settled downtagainm withsno 
problems. Jennifer Popen, as related by Mrs. 
Maughan, said that on Wednesday morning, August ll, 
1976, Kim was worse, still refused to eat or drink 
and "when [Kim] went to get down from her high chair 
she fell." Jennifer Popen went on to say that she 
had called Mrs. Vandenberghe who said she thought Kim 
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was ill and should have a doctor. As the story 
continued it was that Jennifer Popen and Mrs. 
Vandenberghe took Kim's temperature and found it to 
be elevated so that Jennifer Popen called Dr. Gannon 
who refused to see her then and asked her to call 
back in the afternoon when another doctor might see 
her. Jennifer Popen's story to Mrs. Maughan 
continued that in the afternoon the second doctor 
declined to see her. 


Mrs. Maughan testified that she then asked 
Jennifer Popen why she had not taken Kim to the 
emergency department of the hospital. She testified 
that Jennifer Popen's reply was that she had thought 
Of doing ithat; butawas iafiraids(to: because Mr. Cancer 
had told her that if they ever brought Kim back with 
anything wrong the Society would take her away again 
and thus, Jennifer Popen said, she was so upset she 
Couvdrnote think. 


It 1S appropriate and convenient for me to 
make here some reference to the brief testimony of 
Mrs. Vandenberghe. 


In essence, as I understand Mrs. 
Vandenberghe's testimony, she, as a friend and 
neighbour, visited with Jennifer Popen from time to 
tamemduningekamise bitesandipanrtticuwlarnly, during “the 
period covered by this Chapter of the Report. At no 
time during Kim's life did Mrs. Vandenberghe see any- 
thang -occurmingwenorechemresiiitis: oimanywoccurrence, 
which alarmed her sufficiently to express to anyone, 
including Mrs. Lo whom she had met in the Popen home, 
any concern for Kim's safety or about the care she 
received from her parents. 


Mrs» Vandenberghe met Mrs..Loo during the 
Pen OdwoiwK imisn visits: thome:jprier wtomMay ¥2i77,41 9 16.. 


Diieral wge On en sOrt® sth Ose, vies Gs yy eater Ses 
Vandenberghe expressed to Mrs. Lo some concern that 
Mrs. Lo had instilled in Jennifer Popen so much fear 
that Kim would not be returned home if she suffered 
any injury, however slight, during any visit to her 
family home that Jennifer Popen insisted Kim remain 
on the chesterfield and not play about the house as 
one might expect a child to do normally during her 
visits to her home. 
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Piss, § .Cornin heise sPopenty ta Lkeing iuor two 
different people, Mrs. Vandenberghe and Mrs. Maughan, 
On two different occasions, blamed two different 
pecpte,eMrloCartermandeMns, Go, “for (thes albbeged 
concern or fear that Kim would be removed from the 
Popen home in the event she were injured. 


Mrs. Vandenberghe testified that, during 
One or more of Kim's visits home, Mrs. Lo did inquire 
of her as to how Kim and her parents "were making 
out" during the visits. She said she answered that 
all was "fine," which was a truthful answer based on 
her observations of how Kim had been treated during 
the visits. 


Mrs. Vandenberghe testified that she just 
happened to be in the Popen home when the question to 
that effect was put. She said Mrs. LO never sought 
her out away from Jennifer Popen to inquire as to 
Kim's health or care. 


Mrs. Vandenberghe testified that at no time 
after Kim’s return home in May 1976.did Mrs. ko 
inguire of her as to Kim's health or care. 


Similarly, Mrs. Vandenberghe testified that 
she had not sought out Mrs. Lo to mention anything to 
her, including two particular incidents she mentioned 
in her testimony. 


Mrs. Vandenberghe's testimony was that 
those two incidents in Kim's life, at the times they 
occurred, were somewhat unsettling to her, but yet 
didsanote manticullarlyitalan ther, asictomKimlsrsatet ys. al 
am sure that these were the two incidents which, 
viewed by her in retrospect as she testified, gave to 
her the feeling of guilt which she said she had. 


From Mrs. Vandenberghe's testimony I gather 
that the two incidents apparently occurred during a 
period about three or four weeks before Kim's death. 
That would indicate that they both occurred during 
Cubby Soo. 


TeriseOs © wt: Bet 5016.6: Bien: C4) dre net Su74 eM rise, 
Vandenberghe was visiting Jennifer Popen in the Popen 
home when she heard Kim, who was in the bedroom, 
screaming and she heard the sound of Jennifer Popen 
Slapping Kim. Mrs. Vandenberghe went to the bedroom 
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to inquire as to the reason for the screams and 
Slaps. She said Jennifer Popen told her that Kim had 
wet the bed and was "going to stay like that," that 
is, wet in awet bed. Mrs. Vandenberghe said she 
Suggested Jennifer Popen should change Kim and the 
bed, but Jennifer Popen was adamant and left Kim 
crying vand ishakingsin*a corner Ch tiemgbed: Mis. 
Vandenberghe did not notice any injury to Kim at that 
time. 


In the other incident, Mrs. Vandenberghe 
was visiting Jennifer Popen in the Popen home when 
Kim was sick and vomited upon the floor. Mrs. 
Vandenberghe testified that Jennifer Popen slapped 
Kim for having done that. Mrs. Vandenberghe said 
there were four or five or six "hard enough" slaps 
inflicted by Jennifer Popen upon Kim from her waist 
to her shoulder. | 


Mrs. Vandenberghe testified that she had 
not seen much of Kim prior to August 31, 1975 and had 


seen no injury to her to that time. 


As to her observation of any injury to Kim 
at any time Mrs. Vandenberghe testified that she had 
seen a cut on Kim's lower lip which was like a cold 
sore and did not heal because Kim picked at it. I 
presume that was the same condition noticed by Mrs. 
Maughan. 


Mrs. Vandenberghe also testified she had 
observed a bruise around the whole of Kim's neck 
which bruise, according to Jennifer Popen, was caused 
by a too tight dress. Mrs. Vandenberghe had also 
seentian gsunjurystorKamissatinger ,sassimisear snguny, 
like a cut that had not healed or a scrape, to Kim's 
toe and a bruise to Kim's cheek. 


Mrs. Vandenberghe testified that Jennifer 
Popen gave various stories for the injuries and, if 
confronted with the fact that she had told someone 
else something different, acknowledged that one or 
Other of the stories was false. Mrs. Vandenberghe 
testified that she did not know what to believe. 


Mrs. Vandenberghe did not clearly identify 
the approximate time at which she observed these 
injuries, but said they were similar to injuries on 
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Kim's body shown in some of the photographs taken 
after her death. 


AS -Costiemevents "of August [b> L976, Mrs: 
Vandenberghe's testimony is widely different from 
what Jennifer Popen told Mrs. Maughan on August 13, 
O76 


Mrs. Vandenberghe's testimony was that she 
was in the Popen home during the morning of August 
bee tehes Sawakimewalk:sinto aydoorm, turnoaround .and 
fall over her feet. She commented to Jennifer Popen 
that $hanedra not Lookwelll sand sof feredetomdrive 
Jennifer Popen with Kim to a doctor. Kim appeared to 
be sina tdaze vandrdrowsy sande "wasn st iwalkang, mighte" 
Jennifer Popen responded by saying merely that Kim 
was tired, that there was "nothing the matter with 
her" and that she, Jennifer Popen, would put her to 
bed. 


Mrs. Vandenberghe testified that on August 
ll, 1976, apart perhaps from the mark which may still 
have been on Kim's lip, she did not see any bruise or 
mark on Kim which was unusual or which caused her any 
a barn. 


I return now to Jennifer Popen's story to 
Mrs. Maughan ‘as’ to the events ofsAugust Il,;sl9760 it 
continued to the effect that she took Kim to the back 
porch where she rode her little horse, that Jennifer 
Popen went into the house to get a washcloth, that 
when she returned to the porch she did not see Kim at 
first and then saw her on the ground bleeding heavily 
PromeneraAmouthas Ehe? story wasisthbat AnnadisoPopenr was 
not then at home, having gone to the store. Annals 
Popen confirmed only that last aspect of Jennifer 
Popen's story. 


inehers tory, toms) “Maughan ~xhenntier 
Popen said she picked up Kim and asked a neighbour to 
drive her to hospital. Jennifer Popen told Mrs. 
Maughan that the neighbour said Kim was dying, placed 
her on the floor and applied heart massage and mouth- 
to-mouth resuscitation. The story continued that 
enroute to hospital the neighbour's wife continued 
PHEWSLforteshoE resuscitation,. but Kimediledisrn othe 
hospital. 
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Mrs. Maughan said Jennifer Popen related 
all of these alleged events prior to Kim's death with 
a great lack of emotion. 


Mrs. Maughan testified that on August 13, 
1976, Jennifer Popen telephoned to ask her to come to 
the Popen home. Mrs. Maughan said that Jennifer 
Popen told her "they," the Society, took the baby, 
Karie, although earlier that day, in the morning, 
MESeetLo, even "at ter talking eto” Mrs sHaievy cy eat 
Jennifer Popen's request, had assured Jennifer Popen 
that they would not remove Karie. 


Mrs. Maughan testified that Jennifer Popen 
GOntinued>-onAAugust 135 9 LoO7Getostel ll her that sinetie 
afternoon Mrs. Harvey came with two police officers 
and removed Karie. Mrs. Maughan testified that 
Jennifer Popen told her that she had asked Mrs. 
Harvey where they were taking him and asked her to 
leave him at least until Kim's funeral, but Mrs. 
Harvey had replied: 


"How can you ‘ask that when Kim died £rom 
kidney failure?" 


On August 137 "°1976, "Jennifer Pooper cold 
Mrs. Maughan of the injuries Kim had suffered. Mrs. 
Maughan testified that she 


"didn't believe that any mother wouldn't 
know that those injuries were there." 


Mrs. Maughan understood from Jennifer Popen that in 
addition to other areas of abuse Kim had been raped. 


Mrs. Maughan expressed the opinion that 
Jennifer Popen was an expert liar. She testified 
that she did not always believe Jennifer Popen, but 
at the same time she had no proof that Jennifer Popen 
was lying. For example, she said, she was uncertain 
as to the truth of what Jennifer Popen had told her 
avOuUteMrS = 40. 


Mrs. Maughan testified that on August 12 or 
13, 1976, while discussing the events of 1975, Annals 
Popen still spoke of being drunk, but Jennifer Popen 
Said 


"it wasn't him [Annals Popen]." 
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Mrs. Maughan said that when she pursued 
with Jennifer Popen the matter of the injuries which 
Kim suffered just prior to her death, including rape 
which Jennifer Popen had mentioned, Jennifer Popen 
claimed not to Know who had caused them. Mrs’ 
Maughan testified that Jennifer Popen spoke of her 
Suspicions of one of Annals Popen's male relatives 
who, she said, had been alone with Kim prior to her 
death and who also had been with her at the time of 
every other injury. 


Mrs. Maughan testified that at that time 
She asked Annals Popen why he had pleaded guilty. 
She said he replied that he had done so on the advice 
Ofehis?tawyer;, iMu. Higgins) wthaty, cuntlesssheldidrsa;, 
Kim would not be returned. 


lgwanteniows tomrdenawtm baie filsyoew lithe eine 
involvement of The Lambton Health Unit in Kim's life. 


The Lambton Health Unit had a fleeting and 
sporadic Fcontactewrthsithel Popem izama ly. 2 athatiicontact 
began in July 1974 when The Lambton Health Unit 
received from a hospital an official report of an 
illness from which Jennifer Popen was suffering. 
Mrs. Kuly, The Lambton Health Unit nurse who visited 
Jennifer Popen in that connection, found her to be in 
the early months of her pregnancy with Kim. 


The entire incident was uneventful. Mrs. 
Kuly counselled Jennifer Popen generally as to nutri- 
tion and pre-natal care. Jennifer Popen indicated a 
desire to attend pre-natal classes in September and 
waS-encouraged’ to-do so. ~She did not iattend, those 
classes. Perhaps this too was another instance of 
Jennifer Popen telling someone what she thought the 
other wanted to hear. 


A nurse from The Lambton Health Unit visit- 
ed Jennifer Popen in hospital after Kim's birth. The 
nurse felt that because of Jennifer Popen's youth a 
visit by a nurse from The Lambton Health Unit to the 
home would be helpful. Thus Mrs. Kuly visited the 
home in February, 1975 and spoke generally with 
jennifer. Popenvabout sehaldeticare. MES. suse .en- 
couraged Jennifer Popen to call her if she needed any 
help. 
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The Lambton Health Unit had contact with or 
about the Popen family in June and September of 1975. 


A nurse from The Lambton Health Unit visit- 
ed Jennifer Popen in hospital in connection with the 
births ofsher,: Ssongin wud yaoi hen weASa a ema titewio. 
routinesvisitiang’ £ollowingrthatebarth> Mes-aikuly 
visited the home on August 10, 1976. 


On August» 10; ..197:6,,. Mnisien Kull yeaincganiiae d 
about Kim. Jennifer Popen told her that Kim was 
Sleeping, having her afternoon nap. This was an 
instance of Kim being said to be unavailable, asleep 
Or away, when someone in an official capacity visited 
and wnGgudaredseabou ta her. There were other such 
instances. 


Mrs. Kuly chose not to press her inquiry or 
to ask to see Kim. Mrs. Kuly testified that she made 
that decision because she regarded the situation as 
"Sensitive" in that Jennifer Popen had described to 
her how closely the Society was supervising her. 
Mrs. Kuly, wishing to maintain a good relationship 
which she felt would enable The Lambton Health Unit 
toppertormesitseroleyotelt?thattanyifurther wngquairy 
about Kim might, in the circumstances, be regarded by 
Jennifer Popen as being threatening and that the 
relationship of The Lambton Health Unit with the 
family might thus be damaged. 


Mrs. Kuly testified that she was aware that 
the Society was Supervising the family. She trusted 
the Society was ensuring Kim's safety. 


The Society had not advised The Lambton 
HealthpUnttsofukinYs return cnorishadathe: Socmeby 
requested any assistance from The Lambton Health 
Unit. Mrs. Kuly neither saw nor heard anything to 
give her cause for concern for Kim or the new-born 
nfant. 


In retrospect, Mrs. Kuly's assessment of 
Jennifer Popen was that while she might have appeared 
to speak quite openly she was reticent and reserved 
and spoke only of things she wanted Mrs. Kuly to 
know, as for example, to say that the Society was 
closely observing the family. 
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On August 10, 1976 Jennifer Popen told 
Mrs. Kuly that Kim was doing well and was well 
physically. In her evidence before the Inquiry on 
September 17, 1978, Jennifer Popen said Kim was not 
well for a week prior to her death on August ll, 
bOU Ss 


There was no communication between The 
Lambton Health Unit and the Society during the period 
covered in this Chapter of the Report. 


Perhaps in explanation of the infrequency 
of visits by personnel of The Lambton Health Unit to 
the Popen home, Dr. Duncan, Director of The Lambton 
Health Unit, testified that there was an informal 
understanding between the Society and The Lambton 
Health Unit that when a child was in the care and 
custody of the Society the personnel of The Lambton 
Health Unit would not visit the home. 


The rationale of that understanding was 
that too many social workers visiting one home was 
HOU tar good thing. 


It would seem that that rationale is sound. 
In the case of the Popen home during this period of 
tine, 1ne addition To -the infrequent Vvisit's*sby 
personnel of The Lambton Health Unit, the Society, as 
represented particularly by Mrs. Lo, and by Mrs. 
KilpyetianilaM ay? Ree Reloe6 and- tiise-Wtinasthiny Sok 
Correctional Services, Probation Services, as repre- 
sented particularly by Mrs. Maughan and Mr. Brouwer, 
were involved with the family. 


Jennifer Popen was able to evoke some 
Sympathy from Mrs. Maughan on the basis of what 
Jennifer Popen told Mrs. Maughan about the way Mrs. 
Lo was performing her duties. At the same time 
Jennifer Popen was expressing to Mrs. Lo criticism of 
Mrs. Maughan. On August 10, 1976, Jennifer Popen 
alsoveomp Lained®’ torMrs?  Kirlyeabpout® or atleast 
commented upon Mrs. Lo's conduct. 


Jennifer Popen was not slow in voicing to 
anyone who visited in any official sort of capacity, 
or even to any visitor such as NrssoVandenberghe, 
negative criticism of the actions or words of someone 
else who visited the home in any official sort of 
Capacity. 
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In the earlier months of the period covered 
by@thiss Chapter /thate@is thromehebruary S25 CoeMay wed, 
£976; ibothi Mrs? KirbysrandsMrs. veo off the Socilietyehad 
Ongoing contact with the Popen family. 


For most of those months Kim was visiting 
with her parents. The visits were supervised by Mrs. 
Kirby on) behalfvofithenmsSociety. 


Kim's visits with her parents had begun as 
early as September 11, 1975 at the Society's offices. 


The records prepared by Mrs. Kirby disclose 
thate Kimvsvvrsitsvwithtiiher parents: 1peManchipral 97.6 
went rather well. However, Kim's actions during one 
Viltstitevatitended byaMr-g BPopens swibro tire pa and shier 
actions, as reported by Mrs. Cecile, with reference 
to a teenage boy were noted by Mrs. Kirby as possibly 
indicating Kim's fear of males with long hair. 


While that possible fear was mentioned in 
testimony during the Inquiry, it seemed to me, on the 
evidence, that there was no relationship between 
Kim's actions, which were felt to be a demonstration 
of such possible fear, and the injuries which she had 
suffered in the past. 


Mrs. Cecile felt that Kim's behaviour and 
development regressed following some of the visits, 
but Mrs. Karby wdid mot teel [that themprobolemnsyimen= 
tioned by Mrs. Cecile raised any concern or alarm as 
to the relationship between Kim and her parents. 
Mrs. Harvey shared Mrs. Kirby's opinion. 


Kim's first visit with her parents in their 
homes was “on Apri kyo) S197 6tiaccoradiungweomMrs:. Shira bvss 
recording wand jtestimony.sMrs.) bos: mecordingigand 
testinonye was that. Kime sifarstihomesvaisusesiwas on 
Ap ra eh5S 2999/6. 


This jisi\canother: instances of, «fallibidlatyein 
the records of theySociety. 


Because of hesitation and confusion in Mrs. 
Lo's testimony in this area and the consistency of 
Mrs. Kirby's testimony and recordings with reference 
thereto, I prefer and accept Mrs. Kirby's testimony 
upon this point. 
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Mrs. Kirby's testimony was that visits in 
the parents' home were begun because 


"there were obviously plans being made that 
the child was going to be returned" 


to her parents. 


She said that she first became aware of 
those plans on February 19, 1976, the day on which 
she, Mr. Carter and Police Constables Wyville and 
Charlton confronted Mrs. Harvey and opposed any such 
plan. 


Mrs. Kirby said that about the end of March 
1976, Mrs. Lo advised her that "they," I presume she 
meant the Family Services Department of the Society, 
were “golngeto%try tosplacetKim-back>in® her chometby 
the end of May. 


Mr sarki by, te situt Ike dyat hiat isiherit hien, en 
quiried of Mrs. Lo as to Mrs. Lo's dealings with the 
parents and the results thereof insofar as they 
affected the difficulties in the home which had led 
tOutheainvolvement of —thesSociety gin pAugins ti. 997.5% 
She said Mrs. Lo informed her that she had had sever- 
al meetings with the parents who were recognizing a 
Lotmomheproblemss and, tuying itomcohange themr way 2ot 
living so as to have Kim returned. This included the 
ctentuonsofethesparents stor enrolls inicehvempRParent 
Effectiveness Training Course. 


Thus, as late as the end of March, 19706, 
Mrs. Lo was speaking in the present tense about a lot 
of problems in the Popen home. She knew a lot of 
problems were in existence in the home at that time. 


Because of that intention of the Society to 
return Kim, topher home oMrs.. Kawpy,Gwith Mrss Harvey 
and Mrs. Lo, decided it would be wise to place Kim in 
her parents' home for very short periods to get her 
used to that setting again. I had the impression 
that Mrs... Karby ‘s (opinion -.as,, tevthehwasdom,sor).lack 
of wisdom, of that decision remained unchanged from 
Eebruanry 19,«19.76uand she joined. in at pmenely.be= 
cause, in the organization of the Society, the Family 
Services Department “always made those decisions," 
that is decisions as to whether or not a child should 
be returned to the parents. 
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MrsiKivby alsormrecolileeted that enna fer 
Popen's pregnancy, expected to result in birth in 
July, was a prominent factor in the consideration of 


Kim's return to her parents" home. 


Unfortunately neither Mrs. Kirby nor Mrs. 
Lo have made any recording in the Society's files 
with reference to that discussion between them about 
Che fends of Marche 


With reference to the question of Kim's 
visits in her home it is interesting to me to note 
Mrs. Los testimony “with ™regerencei to andsisker 
recording of her visit with Annals Popen and Jennifer 
Popen on March 18, 1976. During that visit Jennifer 
Popen stated that Kim's visits to the family home 
wouddibegin one jmonth cafiterscthe sconclusionilofirenve 
wardship proceedings. Thus Jennifer Popen antici- 
pated those visits would begin on or about March 25, 
1976. The recording does not disclose the basis for 
Jennifer Popen's comment. Mrs. Lo, when asked about 
revducing ‘the Tnguer yi; ‘had™ nolhexplbanativons, tCOnmee 
evidence presented upon the Inquiry, I am unable to 
determine the source of or basis for that comment by 
Jennifer Popen. 


As it turns out Jennifer Popen's infor- 
mation or belief, from whatever source, was amazingly 
accurate. The first home visit was on April 9, 1976, 
just two weeks after March 25. The visits thereto- 
fore had been bi-weekly. 


Jennifer Popen apparently had the infor- 
Mation or belief before either Mrs. Lo or Mrs. Kirby 
the two workers in the Society directly involved with 
Kim and her parents at that time. It seems Mrs. Lo 
was not™aware off 1t oni’March 118, 1976 anduMre s KErby 
felt she had participated in the decision with Mrs. 
Harvey and Mrs. Lo about the end of March, 1976. If 
Jennifer Popen's source was someone within the 
Society one would have to be concerned as to why the 
Society's field workers, Mrs. Kirby and Mrs. Lo, were 
not informed and were led to believe, as was Mrs. 
Kirby, that she participated in the decision. 


Mrst#ekKirby sy, opindionawasikthatKumes! (wirsit 


to her home on April 9, 1976 went well for both 
parents and for Kim. 
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Kamonhenevisrted her home "on April: 15, 22 
and 29, 1976. No element of concern was noted during 
dily*“Or-tnese Visits, but Mrs. Kirby testified that 
during that period Kim was beginning to show 
gradually more regressive behaviour when returned to 
her foster home with Mr. and Mrs. Cecile. Mrs. Kirby 
attributed that to Kim's confusion because 


"she had kind of two sets of parents." 


Mrs. Kirby's recordings in the Society's 
files indicated that on April 26, 1976 there was a 
conterence™or Mrs. Harvey, Mrs. Lo, Mrs.) Archer Sand 
herself. In her testimony she said the recorded date 
was in error and that the conference was held on May 
7 PALO CS 


In Vertes tainony-zeMris sk irbyr hadt-n6 
explanation for that error. She explained that her 
practice was to dictate her recording from her hand- 
written notes which she then destroyed, but she would 
not necessarily dictate immediately after the event 
she was purporting to record. Presumably Mrs. Kirby 
had not compared the transcription of her recording 
against the handwritten notes upon which she relied. 


This was another, albeit minor, instance in 


which the fallibility of the Society's recordings was 
demonstrated. 


romconpound thate tala bil ity] Mrs. “Lots 
recording in the Family Services Department's file in 
which she refers to that meeting is under date of May 
67 71976 Yande then tunder “datevrorpemay 7% °19,76;" sher notes 
a further meeting with Mrs. Kirby alone. Mrs. Lo 
testified that at the meeting of May 6, 1976 it was 
left to her and Mrs. Kirby to select the exact date 
of /Kim™s* return’ to her homes "so Mrs? Kirby 'and?’she 
met fon Mayew 7uLo7 Go and-deeidedmthat- Kim s! ‘we turn 
would be ‘effected’ on May 27, 1976. 


In any event the decision reached at the 
meeting was that, in Kim's best interests, the visits 
to her parents' home should be stopped, and, as 
recorded in the Children's Services Department's 
file: 


"it was decided to place her back in her 
parents ’Ohome ate ithe end of! May ifthe 
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parents progressed in their counselling as 
they had done in the past 6 weeks." 


In her testimony, Mrs. Kirby enlarged upon 
that recording when she testified: 


MGnielLtawas decided at ethatyiirmes tivat awe 
shoulda put tthe child back" into tire “home 
before the new one came along and we chose 


May 27th as the date’ to put her backsanee. 


Thus again the recording was deficient in 
detail. 


EromneMrssiKirby ts testimony, gatherithat 
the reference in her recording to the parents' 
progress in counselling arose from concerns expressed 
by Miser LOGON May 2/% —1 Jfon cCoacs 


"the parents were not quite ready to have 
her back yet because they had just started 
under: ay Parent) "Bt fectrve(sic)elrain eng 
course and that they needed maybe a little 
more time so that she was going to tell the 
natural parents that the child would be 
placed towards the end of the month that's 
if she felt that they were ready for her." 


Mes. "Krrby™= turther en Var gedgeuy ones 
clarified the recording when she testified that the 
basic decision to return Kim to her home had been 
taken) priors tovMayael ,a19/6.eeNowhere anzany recordgan 
the Society, either in the Family Services Department 
Or in the Children's Services Department, is there 
any mention of that basic decision having been made. 


Ltsis*ofanterests to: ‘comparéeésMreay Kurbyes 
recording in the Children's Services Department's 
File with that of Mrs. Lo in the Family Services 
Department's file. SUnder date jof May 7,976, EMps. 
Lo recorded: 


"Mrs. Kirby and I have decided to place Kim 
back home on May 27th. In the meantime no 
home visits will be made by Kim before this 


date." 
Lion ec whadwond yaseehnesrecordamgs of "the 
Socléety wpon®which toirely as» .to’ whenrethat basic 
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deécistonawasemade; sone! would, yfrom..Mre. Kirby's 
recordings, conclude that it had been made at a 
conference on April 26, 1976 attended by Mrs. Harvey, 
Mason anoheng) | Mrs... Gomand Miss. Kirby and ithat sehe 
basic decision was the result of what was discussed 
at that conference. 


Mrs. Lo's recording would indicate that the 
basic decision was made by Mrs. Kirby and Mrs. Lo on 
May 7, 1976 and that at the same time they decided to 
terminate Kim's visits to her home. 


However, from the testimony upon the 
Inquiry, neither recording is accurate. The confer- 
ence of the four workers was held, but it was on May 


Geor@gMay Wynd] GO -andanotson Aprils 26401976. 


The basic decision was made, but it was not 
made at that conference; nor was it made by Mrs. 
KirbycandeMrse horalone.;® =LltGwas madesby Mrs..7 Harvey 
months earlier, perhaps as early as September 1975, 
perhaps fast ans working hypothesis? * torus aeMrns. 
Harvey's words. It was made by her alone without 
specific consultation with anyone else in the Society 
or elsewhere. 


That decision was emphatically restated by 
Misc Hany ey, Ons hebr wary 94 boro Iwirene si Cawias 
contronted swith the, concerned usoppos tren sof aMrs. 
Kerby eine eCarter,,. Polwee iGonstabltemiwyyille and 
PolicesConstableoGharbton tofany2stch decrstonvat 
thatstame. 


By the time of the conference on May 6 or 
7, 1976 all that remained to be decided was when and 
how that basic decision to return Kim to her parents 
would be implemented. By then Mrs. Harvey's "working 
hypothesis” mad become’ the working policy, o&the 
Society with reference to Kim. 


Add of thertestamonved da rd- faismiolshe 
basis of any decision within the Society relative to 
Kim, ‘including ?the™bas Le decision Seo: Feturnaher io 
her parents, was to the effect that there was little 
if any discussion or consideration of the question of 
thes identust yl ofsat hespersion (Ore persons, whos had 
inflicted injury to and abuse upon Kim. 
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Mrs. Harvey testified as to her suspicion 
that Jennifer Popen was that person. Others in the 
Society seemed to assume that Annals Popen, by his 
plea of guilty to the charge under section 40 of The 
Child Welfare Act, acknowledged that he was that 
person. Even Mrs. Harvey seemed to feel that- that 
plea by Annals Popen somehow inhibited the Society 
although she professed to Mrs. Lo that the Society 
should nonetheless concentrate on Jennifer Popen. 


Perhaps Mrs. Lo best expressed the position 
of the Society when she said she did not feel that 
her role included investigation to determine the 
identity of Kim's assailant, but that her role was to 
help both the parent and the child. 


Thus in May, 19°56: eMies 26K Gow! svduemece 
involvement with Kim was concluded when Mrs. Kirby 
arranged for Kim to be examined by Dr. Singh on May 
26, 1976 and then to be placed in her parents! home 
onaMay wiqe L976. 


Until, May :27,21976;,.eMrss .boshadwnoe *davece 
responsibility for the supervision of Kim or of her 
visits with her parents either at the Society's 
offices onsthe im ihome. Howewer,- Mus... Lowsdard 
participate to some extent to assist Mrs. Kirby in 
connection with some of those visits. 


Prdmar iikyvyso until le May e277 29767 IMEse. Logwas 
involved in visits with Annals Popen and Jennifer 
Popen. There were frequent visits. They began on 
February 27, 1976 when Mrs. Lo met only Jennifer 
Popen in her home. Obviously Mrs. Lo was favourably 
impressed by what she saw and what Jennifer Popen 
told her at that time, although she did record her 
inability to understand some of what Jennifer Popen 
told her. 


On March 4, 1976, Mrs. Lo visited Jennifer 
Popen again in her home. She testified that when she 
raised the question as to whether Annals Popen or 
Jennifer Popen had abused Kim, Jennifer Popen 


"did say that no matter how frustrated that 


she got she could not strike out at her 
chitdw 
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In retrospect that statement by Jennifer 
Popen was false and was made only to serve her own 
interests and purposes. It was a signal of possible 
danger to Kim. 


Myron lioness ta fed sthatyishe chad. he ard 
varying stories which it seems could have come to her 
Only from the Society's personnel. One such story 
was that Annals Popen abused Kim while he was drunk. 
Another story expressed suspicion that Jennifer Popen 
abused Kim. Mrs. Lo did not know who abused Kim. 


In her testimony, Mrs. Lo said she felt 
that Jennifer Popen's response which I have just 
noted was evasive and designed to indicate that 
Jennifer Popen did not wish to discuss the question 
of the abuse to Kim. While her recording in the 
Society's file notes that response to her by Jennifer 
Popen, it does not contain any comment upon it nor 
any indication of Mrs. Lo's feeling about it. 


It would seem to me that if Mrs. Lo had 
that feeling that Jennifer Popen was evasive and 
unwilling to discuss abuse to Kim, Mrs. Lo should 
have been aware that such evasion and unwillingness 
might have indicated Jennifer Popen's own involvement 
in such abuse. 


In her recording under date of March 4, 
1976, Mrs. Lo wrote: 


"Once Kim comes home to stay the situation 
will be different. It then will require 
eyco's Gro bisieimiv a teisom. 2o:fis thre, aicihys lad? A nid 
intensive moral support for the parents." 


foam atest peddthatethat: refdects? Mus. 
Harvey's comments to Mrs. Lo and reinforces my 
earlier expressed conclusion that very early in the 
active involvement of the Society in Kim's affairs, 
Mrses Harvieyehadetfonmu latedwand texpmessed her 
intention that Kim would be returned to her parents. 


It also reflects the knowledge of the 
Society that Kim's return home, by itself, would put 
added strain on the situation in the Popen home and 
require special effort by the Society's personnel to 
ensure Kim's safety. 
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Mrs. Lo next visited the Popen home on 
March 18. Both Annals Popen and Jennifer Popen were 
there. This was the first time Mrs. Lo spoke with 
Annals Popen. She testified that she had met him on 
some earlier occasion during one of his visits with 
Kim at the Society's office, but had not spoken with 
him. 


Mrs. Lo’s recording in the Society"s “file 
States that during this meeting she informed Annals 
Popen and Jennifer Popen that the Parent Effective- 
ness Training Course, would begin on April 22, 1976 
and 


"Kim would not be returned home to live 
until we see how they respond to the 
course." 


The same recording notes Jennifer Popen's belief that 
Kim would begin to visit in’ the homevon® March 25, 
LOG 


Mrs. Lo testified that the Parent Effec- 
uULveness) Training Course did@not begin On) ApDriLaeZe, 
1976, but was delayed. From Mrs. Harvey's testimony, 
I gather the Course began on April 26, 1976. From 
the pre-sentence report I gather that Mrs. Lo inform- 
ed’ Mr. Brouwer Chat’ the “Course =ran*£or ay perlod ot 
eight weeks. 


Thus by May 7, 1976, when the decision was 
INade to return Kim to her home on May 27, 1976, only 
two sessions of the Course had been held. There was 
no firm evidence that Annals Popen and Jennifer Popen 
Or either of them attended either of those sessions. 
By May 27, 1976 some sessions of the Course would 
have been held, but again there was no good evidence 
as to the attendance of Annals Popen and Jennifer 
Popen. 


Similarly there is no good evidence as to 
what benefit Annals Popen and Jennifer Popen or 
either of them derived from the Parent Effectiveness 
Training Course, either at its conclusion or by May 7 
Oneby Maye 27,2976. 


Mrs. Harvey in her testimony acknowledged 


that the Parent Effectiveness Training Course was not 
designed to prevent child abuse, but rather was 
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designed to teach parenting skills, that is to teach 
Parents “EOP raise, directPands discipline’ children: 
shes feltw that suchiv’a course would be» of indirect 
assistance to parents involved in a child abuse situ- 
aALtoOnain that, wneneryopinton,. in Such “a si tiation 
lack of communication and cohesion between the 
parents Vs auproblent* She felt’ that® inability to 
communicate was a problem for Annals Popen and 
Jennifer Popen. 


In her testimony upon the Inquiry, Mrs. Lo 
Said that her understanding was that the Parent 
Effectiveness Training Course was 


"to help the parent to communicate with the 
ehisds 


as by showing discipline and love at the same time. 
She acknowledged that that was removed from child 
abuse, but, like Mrs. Harvey, she said it was related 
in the overall picture because she understood that 
most abusive parents did not know how to discipline 
theireechaldren’ 


While Mrs .inatveyjeuinmtiats portion oOfener 
testimony which I have just mentioned, seemed to 
defend the selection of the Parent Effectiveness 
Training Course as a required course of instruction 
for Annals Popen and Jennifer Popen, her subsequent 
response in testimony was, in my opinion, a far more 
eloguent statement as to the value of the course in 
the particular circumstances. It was really a state- 
ment that the Course lacked value in the particular 
circumstances. 


That response was as follows: 


*Temight explain one other? thing about the 
use of the Parent Effectiveness Course 
(sic). We had searched high and low in the 
community to find something that we could 
provide Sfore this: “family *over’ and vabove 
Counselling? es Yous ean’ teres theres twenrty= 
EOL Tours al day’. We wanted'*torimavera 
learning process in addition to what we 
had, and all we could find in the community 
that was available to us was the Parent 
Effectiveness Training Course and I had 
bean ed isc WSistingme Wt Awalthowir . 6.cesens 
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beforehand. It was not held at Lambton 
College, it was held in the Agency and the 
agency put up part of the funds in order to 
have it. 


QO. Put up? 
A& Part of8 thestunds: 


Q. But it was held under the aegis of 
Lambton College, was it? 


A. No, it was held under the aegis of the 
Parent Effectiveness Training Course and we 
had a special contract with that. 


Q. I see, 


A. Mr. Stevens was giving it at Lambton 
College but it was much too expensive for 
manyrof sour “clients aouvattend, Sstherekone, 
we had it at a reduced rate at the agency 
so that more clients could avail themselves 
Ofsit, Sbutvitewasithe tony? thing) aval rabie 
in this whole community." 


I am not satisfied that the Society and 
Mrs. Harvey really felt that the particular Course, 
apparently of value to so many of the clients of the 
Society that the Society made special arrangements 
for it to be made available to them, would be of real 
value to Kim's parents and thus to Kim. Their case 
was different from any other in the community at the 
time. 


Mrs. Harvey summed it up when she said: 


“tl wasveth@ ombya ehingr dvatlabiedinathes 
whole community." 


In requiring Jennifer Popen and Annals Popen to 
attend the Parent Effectiveness Training Course, Mrs. 
Harvey was making a gesture of doing something to 
help them and Kim. It was merely a gesture and no 
more. 


There was no evidence of any search, by the 


Society or Mrs. Harvey, as to any course, wherever 
available, specifically designed to be of assistance 
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to the parents of any child abused by the parents or 
one. ofa them? or «to: be helpful to Jennifer Popen or 
Annals Popen. 


Mrs. Harvey testified that the person 
leading the Parent Effectiveness Training Course was 
not, during the delivery of the Course, aware that 
Annals Popen and Jennifer Popen were the parents of a 
child who had been abused, perhaps by one or both of 
them. She said she deliberately did not inform the 
leader that Annals Popen and Jennifer Popen were 
involved in a child abuse situation because she felt 
his role in the Course was to deal with problems any 
Ot theygroup! brought#to% hmmarandteshe4dacdi notuwant 
Kim's parents to be singled out as being abusive 
Parents. 


LT havesdifiiculltyijeari indeed] hawe vany 
capacity, to understand the rationale of that state- 
ment. If the leader was to help Annals Popen and 
Jennifer Popen by dealing with any problem they 
presented, how could he deal with the fact that their 
problem was that their child had been abused, perhaps 
by either or both of them, unless he knew that their 
child had been abused? In the nature of group 
discussion which Mrs. Harvey's testimony seemed to 
Suggest would follow upon any problem being presented 
by someone taking the Course, how could anyone 
prevent other members of the group from Knowing that 
Annals Popen and Jennifer Popen were involved in a 
child abuse situation? 


Further how could two people such as Annals 
Popen and Jennifer Popen be expected to present their 
problem to the group leader in any meaningful or 
honest way so that he could assist them in its 
resolution. According to Mrs. Harvey, they were 
unable to communicate even with one another. Many 
witnesses commented to the effect that Annals Popen 
had difficulty expressing himself and permitted 
Jennifer Popen to dominate any conversation. 
Jennifer Popen was so facile, but yet so untrust- 
worthy, in her stories, as to be described by Mr. 
Carter as a "proverbial liar." 


In this connection one must remember Dr. 


Curtin's comment that the Popen family history as 
presented to him was so bland as to cause him to 
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wonder about the reliability of what he was told. 
Mrs. Maughan expressed a somewhat similar thought. 


Lagjust: do not belveve that. Mes. = Harvey 
really believed that Jennifer Popen or Annals Popen 
would properly and honestly put to the leader of the 
Parent Effectiveness Training Course any problem 
which existed in their home or would acknowledge that 
Kim was the victim of abuse. 


In connection with any assessment of the 
Parent Effectiveness Training Course in relation to 
Annals Popen and Jennifer Popen, I must recall 
Jennifer Popen's testimony that she felt it was not 
Of Dartl citar valuemtonhermas aiparentroiia young 
child. She testified that it appeared to be designed 
to, Instruct, and assist parents: who hadvdiitucultyein 
descupla ning folder rchrldnen: 


From the emphasis placed on the Parent 
Effectiveness Training Course by the Society in the 
Vanvousymecorddng sands, biy-aMriga Bir Ouiw ete inesehe 
pre-sentence report, probably on the basis of the 
understanding he obtained from Mrs. Lo, and even by 
Dr. Curtin in his report on Annals Popen dated March 
19, 1976 when he places reliance on Annals Popen's 


"[Tattendance at] whatever courses Mrs. 
Harvey, the Public Health Nurse (sic) might 
Sere uip ss 


t hadiwg @ined othe eimpiwesisasone that thes Parent 
Effectiveness Training Course was of paramount and 
direct importance in assisting Annals Popen and 
Jennifer Popen. It was anti-climactic to hear Mrs. 
Harvey describe it as being "all that was available" 
and of only indirect assistance to them. 


However, the potential value of the Parent 
Effectiveness Training Course in the present instance 
being whatever it was, there remains the question of 
what was done by the Society to ensure that Kim's 
parents did in fact benefit from the Course. 


Inner recording clorm Ap mil oO). Grae io. nO 
Wrotesmretong paragraph irebeataungiito the Parent 
Effectiveness Training Course and the involvement of 
Annals Popen and Jennifer Popen in it. Even in that 
recording there is a note that Jennifer Popen felt 
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that most problems raised in the Course related to 
teen=aged children: rather than to younger children. 


It would seem to me that that note should 
have triggered something more from the Society than 
Mrs. Lo's action which, she noted, was to encourage 
Annals Popen and Jennifer Popen to raise in the class 
the question of problems with younger children. Mrs. 
Lo would have to be entirely naive to believe that 
Annals Popen or Jennifer Popen would respond 
positively to any such encouragement. 


Pant iculamliyein-ilaghe of aliethie problens 
noted in that paragraph and which Annals Popen and 
Jennifer Popen claimed to be having in the Course 
that suggestion seems to have been futile. They said 
they were shy, but were overcoming it. Annals Popen 
Said he was having trouble with his eyes and could 
not read for long; so Jennifer Popen and he read 
alternate pages. Annals Popen said he found it hard 
to write because he used his left hand; so, as one 
solution, he gave his answers to Jennifer Popen for 
her to write. 


Inmener-we'cord ng under idace "or March oo, 
1976, Mrs. Lo wrote of a discussion she had with 
Annals Popen and Jennifer Popen with reference to the 
Parent whttectiveness -Praining Course’ and of ther 
havying=tolrd=sthem: 


"Kim would not be returned home to live 
until we see how they respond to the 
course." 


Thate indicates to me therqreat importance Mrs. =o 
placed upon the Course. 


Pwenenr LecoLvdyngG. Ole May.c0, LOO, Mra. ene 
NOES clas: 


"Since the home situation has been greatly 
improved and both parents are doing their 
bestest orget- things Owt of -tiesPe nr rr. 
COUTSe ss 


Those were factors apparently to be considered by the 
Society's personnel in connection with the decision 
as to when Kim was to be returned to her parents' 
home. 


abs he 


Mrs. Lo did not at any time indicate the 
basis for either of those statements in her re- 
cording. On the evidence presented upon the Inquiry, 
I am unable to find that there was any valid factual 
basis for either of them. 


I have already set forth some excerpts from 
Mrs. Kirbyits recording) dated April =26 7h 1oo.orranad ber 
Oral testimony enlarging upon it. That related to 
the Parent Effectiveness Training Course and the 
progress of Annals Popen and Jennifer Popen in it. 


Nowhere in the recording in the Society's 
files is there any reference to any effort by Mrs. Lo 
Or anyone else at the Society to inquire of anyone, 
Other than Annals Popen and Jennifer Popen, as to how 
they were progressing in the Parent Effectiveness 
Training Course. There was no such inquiry even as 
to whether they were attending the course let alone 
whether they were understanding it and benefitting 
From it. Mrs. Harvey did say she knew they were 
attending, but she did not state the source of that 
knowledge. I am not satisfied that Mrs. Harvey Knew 
any such thing. 


Nowhere in the evidence upon the Inquiry 
was there any indication that any effort to learn the 
progress of Annals Popen and Jennifer Popen upon the 
Parent Effectiveness Training Course had been made by 
any of the Society's personnel. Mrs. Harvey did 
testify as to having spoken with the director of the 
course. She spoke of that gentleman's satisfaction 
with the results he felt Annals Popen and Jennifer 
Popen achieved, but he had not earlier been aware of 
the reason for the Society's involvement in their 
lives. The conversation clearly was after the Course 
was completed and after Kim had been returned to her 
home. 


Thus I am satisfied that, while Mrs. Lo and 
MrsvueHarvey., both ini .recordangswinwehelSociletyts 
files and in testimony upon the Inquiry, mentioned 
the importance of the Course in the deliberation as 
to Kim's future, that was mere lip service. They 
made no effort to obtain any assessment of how Annals 
Popen and Jennifer Popen or either of them "res- 
ponded" to the Course, to use the verb written by 
Mrs. -LO;.1n her; March?1L8s5 Foye recording; 
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icf MyeiOp mA Ong i Mes gibarveynandsMrs-..)/L0 
deluded themselves and perhaps Mrs. Kirby and others 
ofothes Society? sostaiiiianithis regards) Mrs «cLoswas 
aware of problems. She recorded them under date of 
April, 1976. Mrs. Maughan had noted other problems. 
She felt that some of them indicated that Annals 
Popen and Jennifer Popen were not benefitting fully 
from the Course. Despite her awareness of problems 
Mrs. LO did nothing to resolve them except to speak 
with Annals Popen and Jennifer Popen. Nor did Mrs. 
Harvey, who was supposedly so closely supervising 
Mrs. Lo's work with the Popen family, do anything to 
resolve them. 


Insamyrovil ewWa adel sof. sieha'siid.syecaite besit.) an 
instance of good intentions without adequate pre- 
paration and follow-up to ensure fulfillment of those 
intentions. At worst it was the creation of a 
Mirage 7 amallusitonsof) beneficial) activity. I think 
it was closer to the worst than to the best. 


Whatever decisions were made by the Society 
during this period of time were based on Mrs. Lo's 
observations in the Popen home and on what she was 
told by Annals Popen and Jennifer Popen. The Society 
did not avail itself of whatever might have come from 
inquiries directed to other persons or agencies, such 
as the director of the Parent Effectiveness Training 
Course, Mr. Brouwer and Mrs. Maughan of Probation 
Services, Mrs. Kuly of The Lambton Health Unit, the 
Sa navsaO-Leee pe Orce .S te. AS OSe Dns S.sHOSpi tals and 
various doctors and medical personnel all of whom the 
Society knew had recent if not immediately current 
involvement with the Popen family. The Society made 
no such inquiries. 


After Kim's return to her home on May 27, 
1976, Mrs. Lo was the only Society worker who visited 
the home. 


Her first visit after Kim's return was on 
May 31, 1976. On that visit Jennifer Popen. spoke of 
Kim having temper tantrums. Mrs. Lo gave Jennifer 
Popen some advice in that connection. 


Mrs. Lo continued in her recording and her 
Oraletestamonyiwipon sth eein qwilinye toiaret erucronhier 
visits after May 31, 1976. They were semi-weekly for 
perhaps two weeks and thereafter were weekly. She 
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indicate dttthath rn sch esper lode wor mune? UN6r 1076 ache 
parents were readjusting to each other, presumably in 
relation to the change in circumstances brought about 
by Kimis» returns? Shes'sarvdgthat ywhailewmith eyawere 
having some difficult moments with Kim they seemed 
able to handle it. She said that latter comment was 
based on what she was told and what she observed. 


Mirsneebolisiirecondimng Gfocn bi esspemlodm irom 
June 1 to June 16, 1976 contains reference to Kim's 
having stomach flu "near the end of June.“ Either 
that reference to time is in error or the events 
recorded occurred later than June 16, 1976 and the 
recording was made at some time after June 16, 1976. 
This is another instance of error, however caused and 
however unimportant, in the Society's recordings and 
files. 


I assume that Kim did suffer from stomach 
flu some time in June and was teething and miserable 
and that she would not eat much and that she was up 
atwnioght}saliy asere corded: byi Messi hoswuni that. pontsion 
of her recording. Even though the same paragraph of 
the recording makes reference to the imminent birth 
of Jennifer Popen's expected child and some of her 
problems in that connection, Mrs. Lo did not see fit 
to require or suggest that Kim be examined and 
Ereatediby) asmedrcalpdoctor.4s There} senowwrnteeen. ior 
oral testimony that Mrs. Lo even saw Kim during this 
period of time. 


Mrs. Lo testified that immediately upon 
Kim's return home she spoke with Annals Popen and 
Jennifer Popen about undressing Kim to examine her if 
she, Mrs. Lo, felt it was necessary to do so. When, 
based on the testimony of Douglas Vandenburghe, 
counsel suggested to Mrs. Lo that she had told Annals 
Popen and Jennifer Popen that she had the right to 
undress Kim and examine her, but that it was 
embarassing to her to do so, Mrs. Lo denied the 
latter part of that suggestion. 


Mrs. Lo said neither parent raised any 
objection to her undressing Kim. She said she would 
have thought it necessary to undress Kim if she had 
Observed any physical marks upon Kim or any unusual 
behaviour by Kim. Since she did not undress Kim for 
examMinationwat many Game. 7 kicanwonlyeconchudesythat 
Mrs. Lo did not make any such observation although, 
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as she testified, Kim, lightly dressed as for summer, 
would sit on her lap and she would look at Kim. 


It would seem that the discussion between 
Mrs. Lo and Annals Popen and Jennifer Popen arose on 
ins Aybotsr ownvinrtiativerandwnot asta result of vany 
GEGSCELOR: 


Mrs. Lo testified that she was not at any 
time instructed by Mrs. Harvey or anyone as to how 
she should examine Kim. Mrs. Harvey's testimony was 
that she had insiend ct edaMrs.e bont omiw atich hyve, 
Carerully for any “brurse* or anvything@= whieh would 
alert her to any change in the child. Mrs. Harvey 
said she did not discuss with Mrs. Lo the matter of 
her undressing Kim. I gather there simply was no 
Ehought =qiwens roel -SASUMrs™® Harveyeputeit , “she ard 
notiwlay sdownt rules tand® requlativons @foreMrs 2 -Lo. 


Mnabiwasrenror’ Onethespanrk OoGbsMrs .eilanvey . 
She was derelict in her duty as supervisor of Mrs. 
Lo, an entirely untrained and inexperienced employee. 
More importantly she was derelict in her duty, as an 
employee of the Society, to protect Kim. 


If ever anyone needed rules and regulations 
in a particular situation, Mrs. Lo needed them in 
this situation. 


In a sense in reinforcement of my belief 
andSconcernsthatettieerecordiungs=fin tthes Socwtety's 
files were not kept current, as indicated by Mr. 
Carter's lengthy recording dated February 29, 1976 to 
cover a period of about six months' duration, Mrs. Lo 
testified that her recording for the period from June 
l7etossulys 6, (1976 was vprobabiy’ idrvetatedmimes mld—Janby 
or toward the end of July. 


Mrs. Lo testified that the material found 
in that paragraph came from Jennifer Popen although 
later Annals Popen spoke to her about it as well. In 
that paragraph Mrs. Lo wrote of Kim playing one 
parent against “the other andebeingsdifaei cw kt sto 
discipline in Annals Popen's absence. She wrote of 
Kim as an active child who often bumped into things 
and hurt herself, much to the concern of Annals Popen 
who cautioned Jennifer Popen to be careful of Kim 
lest the Society take her again. Mrs. Lo said that 
in that conversation with Annals Popen she reassured 
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him that he should not have such concerns as to the 
possibility of Kim's removal by the Society. 


Mrs. Lo testified that she did not know if 
this was an effort by Jennifer Popen to cover up any 
injuries which Mrs. Lo may have observed upon Kim. 
Mrs. Lo testified that she recalled having seen only 
one bruise upon Kim's body. That bruise was on one 
of her fingers. Jennifer Popen told her it was 
caused by Kim putting something into an electrical 
Outlet. Mrs. Lo said that later she had seen Kim put 
something into an electrical outlet. 


Mrs. Lo testified that until Kim's death 
she accepted Jennifer Popen's explanation with 
reference to any bruise which Kim may have suffered. 


The next series of entries in Mrs. Lo's 
recording cover the period from July 7 to July 23, 
1976, the period immediately following the birth of 
Jennifer Popen's youngest child, Karie. 


Mrs. Lo testified, as she has written, 
that: 


"for the last couple of times [of Mrs. Lo's 
visits] Jennifer appeared very tired, cold 
and distant to [Mrs. Lo]." 


Mrs. Lo testified that she noticed a dramatic change, 
presumably of a negative nature, in Jennifer Popen's 
attitude toward her after Jennifer Popen returned 
home with the baby. Mrs. Lo said she attributed that 
Change of attitude to Jennifer Popen's being tired 
with two children and fearful that the Society would 
take the second child from her. 


In explaining that opinion Mrs. Lo said she 
felt Jennifer Popen had not fully understood why Kim 
had been placed in the care of the Society and thus 
feared that the second child might be removed from 
the home even though there was no suggestion that he 
had been abused in any way. 


fn the tizghte OfeDrsaBates" testimony, sitizes 
interesting to note that neither in her recording in 
the Society's file nor in her oral testimony upon the 
Inquiry did Mrs. Lo make any reference to post- 
partum depression. Either she was not aware of it or 
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did not recognize it as possibly being a factor in 
any change in the attitude of Jennifer Popen. 


The) absence of vany. such, (observationvis all 
the more noteworthy upon reading the report of Dr. 
Setwyn Menem itchy, sDurectors;o 8&8 .the; Department o£ 
Forensic Psychiatry and Associate Professor of 
Psychiatry, University of Ottawa, dated December 12, 
1977. Dr. Smith had examined and treated Jennifer 
Popensst Im ithe specv£icsarea of interest sin this 
Chapter of the Report he wrote: 


"Approximately five weeks before the death 
of Kim, another child, Kerry, was born on 
July 6, 1976. Kerry was a breech birth and 
Mrs. Popen left the hospital earlier than 
advised because she had been told that Kim 
had been crying for her and was not eating 
properly. Shortly after her return home, a 
number of problems ensued. Kerry developed 
an iever, wadedianmrheay andi wasralvery 
fractious and dietacult, baby.aeMrs= .Popen 
was up most of the night for several nights 
and described how the child would only 
sleep when it was held or rocked. In 
addition, Mrs. Popen was experiencing 
considerable pain associated with her 
breechSdelt very seShevd1d Vhave-a; 5, year 
Old baby sitter to help her and Kim was 
spending some time with a neighbour. 
Nevertheless, Mrs. Popen did not feel well 
and was taking a number of sleeping tablets 
and analgesics." 


Although those comments may be based upon information 
from an unreliable source, Jennifer Popen, they may 
very well be correct. The Society did not make any 
effort to ascertain the state of Jennifer Popen's 
healthy iphysicalsor enetionaly Seollowisig tKarrets 
bi cthaerinwmy lwvaew ithatelsaanckhertedefaudtaby the 
Society, Mrs. Harvey and Mrs. Lo. 


Eta shoudd «be enctedsithatednhiteDpn. Bates, 
the last witness to testify upon the Inquiry, there 
was no mention of post-partum depression and neither 
that expression or any similar expression appeared in 
any of the recordings in the files of the Society. 
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If Mrs. Lo felt that Jennifer Popen did not 
fully understand why Kim was in the care of the 
Society, she, Mrs. Lo, certainly had not done a very 
good job in her self-stated: role of helping both 
parent: andichild-: 


Lfi "Mires 2. SEO eosein sieide ithatweliack Yofaunden= 
standing by Jennifer Popen and noticed that dramatic 
change in Jennifer Popen's attitude toward her, I am 
at va. iloss storunderstandmwhy 4M eswe Lotiwas sablemto 
write, as she did for example in the recording under 
datvewApE.s lito 76: 


"The family situation keeps on progressing" 
and sunder’ date May 6, 1976: 


"Since the home situation has been greatly 
LINBO V EG acs tees 


and under date from June 1 to 16, 1976: 
tphe: overallrsl tuations poemundaermcontrol. 


In my opinion there was no factual basis 
for any of those statements. 


Surely comprehension by both parents that 
Kim was in the care of the Society because they had, 
at least, not protected her from physical abuse would 
be basic to any successful resolution of the problems 
ne the? famisdsy which: shad] edmtorenvoklveme nt o£ gthe 
Society in Kim's case. Such comprehension would be 
required before Mrs. Lo could accurately write as she 
did in the three passages which I have just set 
bortin. 


Inethe erecordings for jthemperiod 4fromaulyey 
EO.22;3 5 tO lon) Maes 2 ebouwnootes 


"Jennifer looked very unhappy but she was 
not able to share it with me as to what was 
bothering her." 


She continued to note that Jennifer Popen appeared to 
be upset when Mrs. Lo queried whether Annals Popen 
tended to take his frustrations out on the children. 
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From that it would seem that Jennifer Popen 
was not any more communicative than she chose to be 
and that Jennifer Popen, not Mrs. Lo, was in command 
OLaetiesesituation. Wt would also’ seem that Mrs. Lo 
was, in that recording, indicating a suspicion that 
Annals Popen was the abuSing parent. That was so 
even though she had testified as to having been told 
by Mrs. Harvey that Jennfier Popen was believed to 
have been the parent who had abused Kim and so should 
be the main recipient of the Society's attention. 
That was so even though she testified as to her own 
lingering suspicion that Jennifer Popen had abused 
Kim. 


In the penultimate paragraph of the record- 
Ing ehOrecnateper Lock, BECOmAJllyeuws PoOa2 3h. Mog FIMaSse 
Lo wrote of having discussed with Jennifer Popen her 
bheomeot the Hoctetywt Muse 4Lotitestitied that she 
indicated to Jennifer Popen that the Society would 
not seek even a supervision order in respect of Kim 
BpOnMthe: explbpaeron “of thems kx’ month pe rrod tol. her 
wardsiip granted stocther Society "on February 257, 71976 
and that thus Mrs. Lo would no longer have a legal 
EUgGhteto visitatheyPopen! home. eMrs. “Lo tesittitied 
that at that time she believed that was the intention 
of -the?®Society.: 


Nowhere in the Society's recordings is 
there any notation of any discussion between or among 
Mrs. Lo and Mrs. Harvey or others at the Society with 
reference to the formation of any such intention. 
Mrs. Lo*s oral testimony made no reference to any 
such discussion. 


Mrs. Dorothy Myers, office manager of the 
Society, testified that on July 26, 1976 she reminded 
MesiiLombhatsthertcourt Sso0rdem withereitlere nice ive 
Kim's custody would expire on August 25, 1976 unless 
application were made for extension or variation of 
it. There was no evidence to indicate that Mrs. Lo 
then advised Mrs. Myers of the intention of the 
Socteuy “oOo permit the Order “Co-expire without any 
order for continued supervision by the Society. Mrs. 
Myers continued her testimony to say that on August 
3, 1976 she spoke to Mrs. Harvey and Mrs. Lo together 
about the matter and they instructed her to prepare 
an application for an order for supervision by the 
Society .* Again there was nothing to indicate “that 
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that! ins'tructlonPnepbacediwany soar lens =coner ary 
intention. 


In that same paragraph of her recording 
Mrs. Lo wrote of Jennifer Popen's denial of the ex- 
istence of trouble between Annals Popen and herself. 
Mrs. Lo in this area wrote that she had suspected 
that such trouble did exist. 


Mrs. Lo did nothing else to satisfy herself 
as to the presence or absence of such trouble between 
Kim's parents. Solely on the basis of Jennifer 
Popen's denial of the existence of any such trouble 
Mrs. LO was prepared to tell her that the Society 
would not seek an order authorizing the Society's 
Supervision of Kim beyond August 25, 1976. 


If there were any suspicion of trouble 
between the parents or if there were any suspicion of 
One or both of them taking out frustration on Kim, 
the Society should have fully explored each of those 
areas before arriving at any conclusion as to the 
future srole), of ythenSocietypfinGkK ime s, meine. 


In the last paragraph of that recording for 
the period trom July, 7-to- 23, 1976, MrsseLoiwrore on 
Jennifer Popen's being loving toward Kim and Kim's 
Smiling fands singing.) Mrs © Lo testutaed?-that she 
discussed that with Mrs. Harvey who stated that that 
Observation by Mrs. Lo indicated that the timing of 
Kim's return to her home on May 27, 1976 had been 
perfect. Mrs. Lo testified that Mrs. Harvey and she 
felt that the situation in the Popen home was then 
under control. 


Mrs. Lo testified that apart from Jennifer 
Popen's attitude during the one visit between July 7 
and 23, 1976 she had not sensed any resentment by 
Jennifer Popen of her visits such as Mr. Vanderberghe 
had mentioned in his testimony or such as Mrs. 
Maughan had recorded and mentioned in her testimony. 


Inoeherlast paragraph of fhesirecordingdieior 
the -peri1od from June 44 togi6; 11976 y,eMrseehorwroteso£& 
Jennifer Popen's criticism of Mr. Higgins and his 
conduct of the defence of the proceedings in the 
Court. 


Py as 


Thus it would seem Jennifer Popen was 
expressing negative criticism of just about everyone 
directly involved in the entire proceedings and the 
Carey o£URGG: But she was not expressing such 
Criticism to the person who was the subject or object 
Of any particular statement of criticism. I have the 
impression from their respective testimony that 
neither Mrs. Maughan nor Mr. Higgins sensed that 
Jennifer Popen was criticizing her or him, nor did 
Mrs. Kuly sense that Jennifer Popen criticized her 
conduct. 


Undervsdate: of July 26)7-1976,2Mrs.< Lo» wrote 
that she had telephoned the Popen home to arrange a 
time to see them, but she sensed that Jennifer Popen 


Wass trying Sto! pucsme «ofl 


Mrs. Lo testified that as a result of that 
and the coldness in Jennifer Popen's attitude men- 
tvonedq™ in the? prior* recording for*® the’ period trom 
July 7 to 23, 1976, she spoke with Mrs. Harvey and 
discussed with her the advisability of applying for 
an=order for supervision of Kim by> the Society. 
Mrs. Lo said that by then she did not feel that the 
Society's relationship with Jennifer Popen was stable 
enough and that Jennifer Popen would resist any help 
from the Society unless it were pursuant to an order 
of the Court. She testified that she felt continued 
Supervision of the Popen family situation was 
necessary and that the Society could not leave the 
Situation on August 26, 1976. 


Mrs. Lo testified that when she first told 
Jennifer Popen and Annals Popen that the Society 
would not seek any Court order effective beyond 
August 25, 1976 she had told them that, nonetheless, 
shel would &conti nue -Covvats Peethem* ona “iniend ly 
unofficial basis,*. Shewsaidsthateat’ that ‘vine they 
were receptive to that suggestion, but thereafter 
their attitude fluctuated from friendly and receptive 
EO Cold andedistants 


Nonet of stha ea stiserr fore hea Mrs. cLots 
recordings #in the "sSoclety"'s* fi bes sO Nor “do those 
recordings indicate that Annals Popen was directly 
involved in or even present at or part of any of the 
events or occurrences that Mrs. Lo mentioned in her 
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oral testimony as forming a basis for her change of 
mind. 


Mrs.ebo mecordeds under irdatecaoredudtyazo; 
1976, and testified orally that Mrs. Harvey and she 
decindedoith aitytt-hieySiofenjeitivass hol diuap. pusye sor 2a 
Supervisory order before expiration of the wardship 
granted tomthesSoctvetyvyonytebruaryez 5,29 oraz She 
wrote that this was because Kim was a difficult 
child, a second child had been born and the home 
Situation was not stable enough. There was no 
evidence to satisfy me as to the validity of the 
Statement ~tChia Gym ewas tal edie ichiitacchpshd ¢ I am 
Satisfied as to the validity of the two remaining 
Statements. That the home situation was not stable 
enough should certainly, in all the circumstances, 
have been the dominant reason for seeking a 
Supervising order. 


It would be in about this area of Mrs. Lo's 
recording that I would have expected to find some 
mention or consideration of the matters of which Dr. 
Smith wrote in December, 1977. 


That change of attitude by the Society was 
at least as sudden and dramatic as any change of 
attitude by Jennifer Popen. Dict hat cha nro-espowt 
attitude by the Society was justified, and it was, 
one must wonder about the tenuousness or validity of 
the earlier attitude, positions and decisions of the 
Society and the basis or bases therefor. One must 
also wonder how shallow was the knowledge that the 
Society had of the Popen family and how it was 
app liedg in» del whenatlonsi by? ithe sSociety4e as to vL1es 
management of Kim's life, including Mrs. Harvey's 
decision that Kim was to be returned to her home. 


Mrs. Lo did not record, but she did testify 
Oral lve lwponepth'e sin quilsryesatiaitaa imeacongeEomanear 
wanting a supervisory order was her desire to be able 
to keep an eye on the family and to ensure that Kim 
was not abused. 


If she had such a desire, I wonder how she 
could have concurred in any proposed decision by the 
Society to withdraw from the supervision of Kim on 
August 26, 1976. Any such desire must have been 
rooted ina belief or suspicion that Kim was still 
exposed to possible abuse and was still a child in 
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needIiOet) protectronsunders-the rs terms oftithe: Chila 
Eg Te eee oat ye te a ee en es re er ees 


I gather, from Mrs. Lo's recordings and her 
Oral testimony, that during the period beginning on 
Maye27 ,oOL9 (67M shernhadiinoticed! vanrousimchangesivin 
Jennifer Popen's moods and attitudes. Some of the 
changes were observed in personal contact between 
Moore § Jos sanded emin die raliPopen. huistiimMsid G40 's 
assessment of them might have been more soundly based 
than her assessment of the significance of a very 
brief telephone conversation on July 26, 1976. To my 
mind Mrs. Lo's description of the various occurrences 
prior to July 26, 1976 would indicate that some of 
the earlier occurrences, such as those recorded under 
davejsiokodmneoand July, 1940672 wereprofa:igreatier 
Significance than the telephone conversation of July 
2ZOpeeil 977 6% 


Mrs. Lo continued in her recording and oral 
testimony to state that on the evening of July 26, 
1976, she visited the Popen home and, in the absence 
of Annals Popen, advised Jennifer Popen that the 
societyehadedecidedsgtosapply tomthe Counts foriea 
Supervisory order in respect of Kim. Mrs. Lo 
testified orally, as she had recorded, that Jennifer 
Popen was apprehensive. 


In her oral testimony she said Jennifer 
Popen did not understand why the Society would seek 
such ansjordersaa Undervidateso£t alulyi 26709767, Mus .wiho 
recorded that she had tried to explain to Jennifer 
Popen why the Society sought the order. She did not 
indicate what that explanation was, but she did 
write: 


"At 6:30 p.m. home visit was made to the 
Popens. Mr. Popen had not come back from 
WOLKS yet. gs Known ga itmaeapewa's. iqoimg Sto 
discuss something important, Jennifer had 
her friend Judy Vandenberghe there. She 
was very nervous and apprehensive." 


In her oral testimony, Mrs. Lo said she had 
seen Kim that evening. She said Kim was climbing up 
and down on the couch and seemed happy. She said she 
Saw nothing unusual about Kim. 


Bee 


Mrs. Lo continued her recording to indicate 
that on July 27, 1976, she again visited the Popen 
home to serve notice of the hearing of the Society's 
applicatzon returnable! rr seotrte on eAugise 451A 97G 
She recorded that Jennifer Popen was relaxed, but was 
barbecuing and spent little time with Mrs. Lo. Mrs. 
Lo recorded that Annals Popen said he understood why 
the Society was seeking the order and that that was 
"alright with them." Mrs. Lo in her oral testimony 
said that both Jennifer Popen and Annals Popen said 
they would not retain a lawyer to oppose the Society 
application and that they agreed with it. 


Mrs. Lo testified that she had not seen Kim 
Ona Tualbyrt2' Pel oF ol Sine Fh siatidethacthime was. uns ohie 
kitchen having her supper. There is no indication as 
vo ethewtsou rcetiof Mr oie lor sino rmat Voveroriviad 
effect. "In°the light of the pattern which?ihahave 
mentioned earlier, that is to obstruct visitors from 
seeing Kim, I can only wonder if this was another 
paket \okmthat pattern. 


Mrs. Lo advised Jennifer Popen and Annals 
Popen that on August 4, 1976 the Society would ask 
for an adjournment of the hearing. No reason for the 
adjournment was stated. Accordingly it was arranged 
that Jennifer Popen and Annals Popen would not attend 
Court on August 4, 1976, but Mrs. Lo would keep them 
advised of the proceedings. 


No one of the Society who testified upon 
theiinguiryjwexicept eM rss “Lo ceix plained thnistieh 
testimony why it would be necessary to ask for an 
adjournment. In the light of the parents' indicating 
that they would not oppose the application it would 
seem to me that an adjournment was simply an un- 
necessary delay and, but for Kim's death, would have 
involved unnecessary expenditure of time of the 
Society's personnel in Court attendances and un- 
necessary use of what were obviously precious and 
Sicarces(Cotreteimers ands VE ace iituse’s® Mris2.a0LOvis 
explanation for seeking the adjournment was that the 
Court list for August 4, 1976 was heavy. But it 
would seem, on the evidence, that every day's list 
was heavy. 


Mrs. Lo visited the Popen home on August 4, 


1976 and, in the absence of Annals Popen, advised 
Jennifer Popen that the hearing had been adjourned. 
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I have read the transcript of the proceed- 
Sige sin eOurtonemigust, Ay, LOU 6Nr es Liindicates* that 
Mrs. Lo represented the Society and advised Judge 
Nighswander that the original order for wardship 
would expire on August 23 (sic) and 


“aue sto, theatachathat arsecond child is 
born into this family at the beginning of 
Jilyeand, Kam istacveryy ditiicnilty child) i we 
ask for a supervision order." 


She went on to say that she sought an adjournment: 


"Since today we have quite a number of 
cases to be heard in this court." 


In my view Mrs. Lo was less than candid 
when she advised the Court that Kim was a very 
dativeuktiichadlds and, by, ,anfierence’ therefrom, the 
cause of the application being made to Court. On the 
basis of Mrs. Lo's testimony upon the Inquiry, the 
application to the Court was made only because of a 
change in the attitude and actions of Annals Popen 
and Jennifer Popen or one of them on learning that 
the order would expire on August 25, 1976 and the 
Society would not seek any extension or renewal of 
ul 6 6 


Discussion between Judge Nighswander and 
Mrs. Lo int Court “indicated that thetnext Court tday 
would be August 30, 1976 and that there might be many 
emergency cases on that date. Therefore the Popen 
hearing was adjourned to September 13, 1976. 


OneyspoTntwonl ofthe sthranse mi pwsrecorda ng 
some of Judge Nighswander's comments or questions to 
Mires sGO.can Gd Here responses «1s parti cular ly 
samnicticant.as ltaisras. follows: 


"Judge: wealheisridsacth elxlast: comrtiiday 
until September, so is it the agency's 
intention to ask for a supervision order 
for the child--in other words, the child to 
be returned to the parents subject to the 
Supervision of the Children's Aid? 


Mrs 2 (bo: Yes. 


Le 7 


Judge: Are you the worker with the 
family? 


Mrs. Lo: Mmhmm. 


Judge: Are they going to be in agreement 
with this, do you know? 


Mrs. Lo: . Yeah, they are, un-huh.” 


Following that exchange the matter was adjourned and 
Judge Nighswander added: 


",..and the child committed to the care. and 
custody tof the Chiddren*s ArdamsSociety of 
they City “OfFSarnila, County ofeebamotony 
Untviethatedate.” 


This, in my view, indicates tha.evJudge 
Nighswander was unaware that Kim had already been 
returned to her parents' home. Mrs. Lo certainly did 
not advise him that Kim had been returned to that 
home more than two months earlier. 


Mrs. Lo testified that on August 4, 1976 
Kim sat next to Jennifer Popen and that she, Mrs. Lo, 
had not seen any mark on her lip or any other injury 
to her. Mrs. Lo said she was eight or ten feet from 
Kim and did not hold or examine her that day. 


In her oral testimony, Mrs. Lo said that 
any “examination" she made of Kim at any time was 
made rather casually 


"so the mother [Jennifer Popen] wouldn't 
get resentful." 


Sometimes Kim would come to Mrs. Lo or sometimes Mrs. 
Loy would “call” ner “over: In such instances Mrs. Lo 
would then look at Kim while showing her something or 
playing with her. 


Clearly those were not "examinations" in 
any sense of the word. They were restricted, by Mrs. 
Lo's own choice, to observation of those parts of 
Kim's body not covered by whatever clothing she was 
wearing and, even further, because they were 
conducted surreptitiously so as to avoid resentment 
by Jennifer Popen. 
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As to noticing anything which would alert 
her to any change in Kim, as Mrs. Harvey said she 
required, Mrs. Lo testified she had not noticed any 
unusual behaviour by Kim or any unusual aspect of the 
relationship between parents and child to cause her 
to suspect that Kim was being abused. 


Upon the Inquiry, Mrs. Lo was shown some of 
the photographs of Kim's dead body. She testified 
that she had not, on August 4, 1976, seen any of the 
injuries shown in the photographs. She did testify 
thateshey had’ seen only one injury sto -onewo£ Kin's 
fingers and that was some weeks earlier. She said 
that was the only injury to Kim she had ever seen. 


Mrs. Lo testified that when she viewed 
Kim's body in the hospital on August 1l, the mark on 
her lip was very obvious. She said that 1f the mark 
had been on Kim's face on August 4, 1976: 


plesnouldmhayeeseenmit 


Mrs. Lo testified that she had never 
Suspected any abuse to Kim involving injury to her 
genital or anal areas or indeed abuse at all during 
this period of time and that she had never undressed 
Kim. She said that had she suspected abuse she would 
have undresed Kim. 


Thate-conmenteofe*coursie’ then -begs-ithe 
question as to Mrs. Lo's competence to recognize, let 
alone assess, the importance of any indicia of 
possible abuse of Kim. 


Mrs. Lo testified that on August 4, 1976 
Kim was quiet, but did not appear to be dazed. 


Mysto thad: no: furthenecon tac tetwirt biceiie 
Popen family until she was advised on August ll, 1976 
that Kim had died. She saw Kim's body that night. 
She noticed some of the injuries shown in the photo- 
graphs. She said she was totally shocked by the 
injuries she did see. 


On ‘August 12, 1976) Mrs. £Lotspokedwith 
Jennifer Popen. She said Jennifer Popen told her Kim 
fell from the high chair the day before, apparently 
August 10, 1976, and appeared to "bimp*tand*> to” pe 
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dazed. 


She said Jennifer Popen told her Kim fell 
from the porch. 


Thus ended the Society's wardship of Kim. 


What I have called the ring of tragedy 
Surrounding Kim was complete. 


Kim was dead. 


230 


Chapter X 


The Post-Mortem Examination 


Dr. Patodia testified as to the post-mortem 
examination of Kim's body which he conducted on 
August 12, 1976 following a preliminary examination 
of wertibody onmAugust 11, 1976. 


Dr. Patodia had prepared a report upon that 
post-mortem examination together with diagrams 
illustrating the location of various injuries upon 
Chenbodys, That report and those diagrams were 
produced and received as exhibits upon the Inquiry. 


In the post-mortem report, Dr. Patodia 
described external marks of violence which he had 
found on Kim's body. In his testimony upon the 
Inquiry he elaborated upon some of those findings as 
written in the post-mortem report. 


hnwthe: first columm belowelesce tvoutsthe 
description of an external mark of violence as 
recorded by Dr. Patodia in the post-mortem report. 
In the second column I set forth any significant, to 
me, elaboration therein contained in his oral 
testimony upon the Inquiry. 


External Marks of Violence 


as Recorded in the Post- Elaboration thereon in 
Mortem Report oral testimony (if any) 
1. Reddish purple con- 1. These two contusions 
tusions over the fore- or bruises were more 
head near the hairline or less in the centre 
measuring 1.5 x 0.8 cm. of Kim's forehead. 
ARO OmG. Xs°0.. 5°°CM. Bruising changes in 
colour over a period 
of time -- perhaps 


from reddish blue, 
purplish, “to=brown ‘to 
blue to yellowish, 
greenish and ulti- 
mately brownish. 


Baik 


Reddish purple con- 
tusions over the fore- 
head near the hairline 
measuring 5 1x: 02:Secm. 
and: lOw6r x On5fem. 


Rounded contusions over 
left cheek measuring 
O-a8i9 0852 and<0 azeecmsiin 
diameter and these are 
reddish purple in 
colour. 


0.6-cemy clean incision 
with red base 4.5 cm. 
below the left earlobe. 


Lower lip in the centre 
shows 20.3 9x 60.45 «cm. 
Superficial irregular 
abrasion with crust on 
the surface. Base is 
brownish red. Smaller 
abrasion on the inner 
Surface. 


Left ear shows few small 
abrasions measuring up 
Om. Ome Cl. 
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Reddish purple is a 
Sign of a rather 
recent injury. 


Depending upon the 
training of the ob- 
server in the field 
of medicine, those 
injuries might be 
difficult to assess 
as being injuries 
worthy of observation 
and comment during 
Kim's: “livre .* Assay 
person might not have 
noticed them. 


All of these injuries 
(numbered 1 to 6) 
occurred "within a 
few days of death -- 
within one to five 
days." 


The injuries to the 
head were caused by 
light moderate degree 
of blunt trauma, as 
by a hand, nails or 
an instrument. 

An abrasion is a 
superficial cut, more 
like a scrape. An 
incision is a clear 
cuc by) avsnarEp 
instrument. 


10. 


li. 


1227 
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Contusion with scratch 
marks over external 
surface of right ear. 


Reddish blue contusion 
CL X20 05eCme) eover left 
Side of posterior chest 
in the posterior 
axvilany line i7i%cm. 
below the axillary fold. 


Irregular purplish blue 
contus1ons o('l) [to 93) cm. ) 
over dorsal surface of 

left elbow and forearm. 


Irregular contusions 
Over palm of left hand 


along with few 
abrasions. 


A small abrasion seen 
Over palmar surface of 
little finger. 


Left thumb shows dis- 
colouration of nail bed 
and slight crusting. 


Purplish red contusion 
(2) x. lacm. )s.0ver .ex— 
ternal surface of right 
elbow. 


Irregular bluish 
Contrisiont( 43> axo2 cm.) 
over left buttock. 


poss: 


These injuries 
(numbered 7 and 8) 
were caused within a 
few days of death, 
that is within one to 
five days and could 
be caused by striking 
with a blunt 
instrument or by a 
Similar force. 


This chest injury is 
about 7 cm. below the 
fold of the armpit. 


These injuries 
(numbered 9, 10, 11) 
were caused within a 
few days of death. 
These were caused by 
slapping or by a 
blunt instrument or 
by hitting the hand 
hard fas#withwa abutter. 


These injuries 
(numbered 12, 13 and 
14) were caused 
within a few days of 
death, that is within 
One to five days, and 
could be caused by 
striking. with a blunt 
instrument or by a 
Similar force. 


14. 


sr. 


16. 


q vew ee 


Este 


16. 


sha es 


18. 


Purplish blue contusion 
(24x beCmiaystOver srAgne 
lumbar region just 
above the iliac crest. 


Multiple bluish 
contusions measuring up 
tos0os Jems Zin maximal 
dimensions over mons 
pubis. 


Irregular reddish 
contusionsm(0isSinem . ) 
above the vulva opening 
and left side of 

vulva. 


Bluish contusions over 
left inner thigh. 


Multiple bluish 
contusions measuring up 
CoOReOes Jon Sein imax nad 
dimensions over mons 
pubis. 


Irregular reddish 
eontuslons 860 S5#em: ) 
above the vulva opening 
and left side of vulva. 


Bluish contusions over 
left inner thigh. 


Anal opening widely 
dblatedath, 5 sabecms?) 
and patulous. 
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The right lumbar 
region is, in lay 
terms, the small of 
the back. 


These injuries 
(numbered 15, 16 and 
17) were caused 
within a few days of 
death and were moder- 
ate to moderately 
severe injuries. 

They were not the 
result of diaper 
rash. 


The contusion over 
the mons pubis might 
have been caused by 
pinching as by pinch- 
ing with fingernails. 


The contusions near 
the vulva and over 
the left inner thigh 
might have been 
caused by pinching or 
byGhzttingsawuth la 
hand or some 
instrument. 


This injury was very 

noticeable. It would 
have been noticeable 

a week prior to Kim's 
death, but not neces- 
Sarily if she merely 

stood naked in front 

of the observer. It 

would have been 


noticeable to anyone 
Changing her diaper. 
The anal opening was 
approximately three 
times the normal size 
fOr aychirld. ore Kimi s 
age. 

This injury would be 
caused by intro- 
duction of a foreign 
object into the 
rectum. 

From microscopic 
examination, this 
injury was inflicted 
On repeated occasions 
over a period of 
several weeks or 
months. 


Dime aparOocdksa CONCLUded = that= all” or tue 
injuries resulting in external marks of violence were 
suffered at various times within the period of one to 
five days prior to death. 


In summary, Dr. Patodia expressed the 
opinion that some of the external signs of violence 
enumerated in the post-mortem report -- particularly 
the injuries to the mons pubis area and to the 
internal surface of the thigh, would have been 
noticeable, even to a lay person, on the third or 
fourth day prior to’ Kim's), death «« Hesstated; that he 
knew the injuries to the anus and vagina were present 
at that time, but would not be entirely external. 
His opinion was that the injury to the lip and cheek 
would have been there at that time and that the 
Injury cOrthesiap might haveybeen a firsts Injury tto 
1 te Oraaare=1nyuryetouit. 


Dr. Patodia testified that certain of the 
injuries described as external signs of violence, by 
themselves separately, were not significant, but all 
Or even some taken together were of significance and 
would cause concern particularly if the observer were 
aware that Kim at some earlier time had been abused. 


Dr. Patodia's post-mortem examination in- 


cluded an internal examination of Kim's body. In the 
first column below I set forth the relevant findings 
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on that internal examination in the form as set forth 
in the written report of the post-mortem examination. 
In the second column, I set forth Dr. Patodia's oral 
testimony elaborating thereon at the Inquiry. 


Findings on Internal Exam- 
ination as Recorded in the 
Post-Mortem Report 


(e) Gastro-Intestinal 
system 

Spleen (size and weight) 42 

gm. Medical surface in the 

lower area show blood clot 


Elaboration thereon in 
oral testimony(if any) 


There was also hae- 
morrhage around the 
spleen which is close 


onthe surface.) = No dacera— 
tion of parenchyma seen. 


to the left kidney and 
adrenal. No external 
mark on the body: re- 
lated to these injur- 
ies. They were caused 
within a few hours -- 
not more than one day 
-- of death. They 
were caused by a 
severe blow or trauma 
comparable to that 
which caused the brain 
injuries set forth 
below. 


(£) Genito-Urinary System 
Adrenals (with weight) 6 

gm. Haemorrhage seen around 
the left adrenal and no 
involvement of parenchyma 
seen. 

Urinary Bladder. 
litres of urine. Bladder 
mucosa normal. Kidney and 
ureters. Right 38 gm. 
Capsular surface smooth. 
Left 67 gm. with surround- 
ing soft tissue. Haemorr- 
hage seen around the upper 
half as well as on the 
capsular surface. 


The adrenal sits on 
top of the kidney. 

No external mark on 
the body related to 
these injuries. They 
were caused within a 
few hours -- not more 
than one day of 
death. They were 
caused by a severe 
blow or trauma com- 
parable to that which 
caused the brain in- 
Juries set forth 
below. 


Few milli- 
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(£) Genito-Urinary System 


Vagina and Vulva. Tear of 
hymen seen posteriorly with 
reddish colouration. 


(g) Head, Skull and Osseous 
system. 


Scalp Haemorrhages seen in 
the different areas of 
scalp. These are seen over 
anterior, vertex and 
posterior regions. Varies 
PLOmmrCl aS. Comsncmeskeddish 
brown inicolour); 

Meninges and Blood Vessels 
Subdural haemorrhage over 
the left parieto-occipital 
region and over right 
frontal lobe. These 
combined weighed 
approximately 7 gm. 

Skull (with thickness) 0.4 
CMNtethLekwe «NOLernacbure -of 
the vault or the base seen. 
Middle ears and Sinuses Not 
examined. Remainder of 
Osseous System 

No fractures seen. 


(h) Nervous System 


Brain (with weight) 
Hemispheres/Ventricles/ 
Pons/ Cerebellum 


805 gm. Both hemispheres 
symmetrical. Subarachnoid 
haemorrhages seen over the 
frontal and parietal lobes, 
Over the superior medial 
and lateral surfaces. Sub- 
arachnoid haemorrhage is 
seen also over the base of 


28, 


This injury could be 
caused by the intro- 
duction of any 
foreign object within 
the» vaginas sAssto 
thespossibrilitysor 
Kim having been 

raped there was no 
evidence of sperm. 


The most important 
findings or the most 
serious injuries were 
seen within Kim's 
head. 

Kim died of subarach- 
noid and subdural 
haemorrhaging, that 
1s haemorrhaging 
beneath the dura and 
arachnoid membranes, 
the outer two of 
three membranes 
covering the brain 
between the outer 
surface of the brain 
and the inner struc- 
tures of the bone. 

In addition there was 
haemorrhaging above 
the bone and below 
the skin surface. 
This was anteriorly, 
on top of the head 
and posteriorly. 


Those three areas of 
injury were suffered 
at different times, 
the one on top of the 
head appeared to be 
fresh. These hae- 
morrhages could have 
been caused a few 
days prior to Kim's 
death and possibly 
were not related to 
the subdural and 
subarachnoid 


the brain. Cerebellum also 
shows subarachnoid 
haemorrhage with one area 
showing contusion. No 
intracerebral or 
ventricular haemorrhage is 
seen. 

Medulla. Normal. 

Pituitary Body Not examined 
Pineal Body Not examined 
Spinal Gord sNormmal< 
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haemorrhaging and the 
contusion to the 
eerebetlum. Apr: 
Patodia felt the 
injuries causing 
these haemorrhages 
above the bone were 
inflicted within 
three days of death. 
Exterior marks 
relating to the in- 
terior haemorrhaging 
were not observed. 
These three areas of 
injury were caused by 
severe trauma -- 
severe blows. Dr. 
Patodia suggested all 
three areas of injury 
occurred within a few 
days. 

For a variety of 
reasons the 
respective areas of 
injury might not have 
occurred long enough 
PELOE to Ydeaths tor 
any findicatiow sok 
injury to appear on 
the exterior surface 
of Kim's skin or may 
have occurred too 
deep within the head 
to present any proof 
on the surface. 

No fractures of the 
Skull bone were seen. 
Subdural haemorrhag- 
ing is within the 
brain cavity and 
causes pressure on 
the brain. 

The subdural 
haemorrhaging, the 
Subarachnoid 
haemorrhaging and the 
injury to the cere- 
bellum in combination 
caused Kim's death. 


Dr. Patodia estimated 
that the injuries 
which resulted in the 
Subdural and 
Subarachnoid haemor- 
rhaging occurred 
within a few minutes 
or hournsn off one 
another and of Kim's 
death. He could not 
Suggest the sequence 
in which they 
occurred. They were 
caused by really 
severe trauma as by 
Kim having been hit 
Or thrown against a 
wall or having 
suffered similar 
serious injury. 


Dr. Bates reviewed the report of the 
post-mortem examination prior to testifying upon the 
Inquiry. He expressed the opinion that 1f each of 
several of the injuries noted in the report was seen 
in isolation or separately from the others it would 
be possible to say that that particular injury had 
arisen from normal activity. Dr. Bates expressly 
mentioned the bruising on Kim's forehead, over her 
ears, on her chest, on her elbows and on her forearms 
as falling within that thesis. 


He continued his testimony to say that only 
rarely woudd satichaldeine normalersetiy bbyesisitain 
extensive bruising extending from the head down over 
the rest of the body such as Kim had sustained. 


He expressed concern with respect to the 
discolouration ‘of the nailesbed of Kim's, left thumbs 
He said that type of injury was not very common, but 
he did acknowledge that it too might have arisen from 
normal activity. 


Dr. Bates expressed the opinion that the 
contusion overs Kim's) buttocks® wasmnote such as 
commonly arose from a child's normal play. He said 
that while a child in play may fall quite heavily on 
the buttocks, the presence of fat and muscle in that 
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area tends to cushion any such fall and the impact of 
skin against bone. 


He “testitiired that the bruises in Kim, s 
genital area, specifically those over the mons pubis, 
above the vulva and on the left side of the vulva, 
were such as would be found only rarely to have 
arisen from normal activity. He expressed the view 
that injuries in this area of a child's body should 
immediately raise concern when one considers the 
possibiiity thatmthestchild had been ‘abused. 


Dr. Bates felt that the bruising on Kim's 
thigh, especially on the inner thigh, would also be 
of some concern and raise suspicion that Kim had been 
abused. 


Dr. Bates regarded the wide dilation of 
Kim’ sitanaleopeningieas being an "injury “Of. marked 
concern. 7uHe: felt’ that that should immediately lead 
to suspicion that Kim had been abused. 


Dr. Bates testified that, even apart from 
the injuries which he regarded as more serious in 
retits ing? suspicion ot hatork sms ads belenica bursicds| 
particularlyithesinjurilesyanitthesgeni tal jandeanal 
areas of her body, he would have had concern that Kim 
might have been abused. 


He testified that in most instances of 
sexual assault upon children there is no physical 
evidence of such assault, such as bruising. He 
concluded that immediately one would be aware that 
the abuse of Kim was different from the norm. 


Dr. Bates expressed the opinion that if 
Kim's mother, Jennifer Popen, had not noticed the 
extensive bruising around Kim's genitalia she was 
negligent in her role as mother. That was his view 
apart from any consideration as to whether Jennifer 
Popen or someone else had inflicted the injuries upon 
Roam 


In summary of his assessment of the report 
of thespost=moritems examina vonn asvut “setatorth 
external marks of violence, Dr. Bates testified that 
those external marks were consistent with injuries 
inflicted in a case of child abuse. 
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Dr. Bates testified that the injuries to 
Kim's brain, the subdural and subarachnoid haemorr- 
haging and the haemorrhage around the cerebellun, 
were certainly consistent with Kim's having been 
abused. He said that any such injury should place 
the possibility of abuse very high on the list of 
matters to be considered by anyone dealing with such 
a case. 


Dr obates ,iwhrle «not surprised that the 
extensive bleeding in the skull was not visible 
externally, felt that such bleeding went along with 
extensive trauma to the head. 


Dr. Bates expressed the opinion that the 
injury to the anus was an old injury, but he did not 
venture any estimate as to when it might have 
occurred. “He testitved that ‘such an pamyurysisahand 
to produce and would be caused only by the appli- 
Cation of considerable force and the insertion of a 
large object into the anus on repeated occasions over 
a period of time. He testified that the infliction 
of that ingjuryswouldwbe, very) pannfuless Heyetre brethat 
PaULyY Was) INdicacive OL Wlitully anielicted force. 


In his the opinion that the injuries to or 
in the area of Kim's hymen, spleen, left adrenal and 
left kidney were caused by trauma in those areas. He 
felt that the injury to Kim's spleen was caused by a 
direct blow to her abdomen or rib cage and that the 
injuries to the adrenal and kidney were consistent 
with abdominal trauma. 


In conclusion of his testimony. relative to 
the report on the post-mortem examination, Dr. Bates 
stated that Kim had been badly abused and badly 
beaten. 


Dr. Bates expressed the opinion that 
Jennifer Popen's explanation that Kim had received 
Minor injuries from falls«and that»eshe, Jennifer 
Popen, had struck Kim's head severely about a week 
before her death and that Kim became irritable and 
withdrawn and on the day of her death tumbled from 
the porch, was not consistent with the injuries which 
Kim had subfiered. He ybased gthaty op pnmon on the 
multiplicity. of -the: injuries, their) severaty sand the 
manner in which they were caused. He felt there was 
more than one blow to Kim's skull, very serious blows 
elsewhere on her body and genital molestation. 
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Chapter XI 


Postlude to Kim’s Death on 
August 11, 1976 


While the care of Kim's brother, Karie, 
born Wuly?6;) 107 6) tls" notedarectly vasiconcerny of -Ghis 
Inquiry the actions taken and opinions expressed by 
various persons with reference to his well-being 
immediately after Kim's death are of interest. 


Similarly some of the opinions expressed by 
such persons after Kim's death, but relating thereto, 
are of interest. 


Those actions and opinions demonstrate some 
of the weaknesses of the Society which led directly 
to Kim's death as a result of her mother's abuse upon 
hervand sieresather is'tai lure tomprotecc mer 


It is clear from the evidence of the 
Society's personnel that Karie's anticipated birth 
Was ;s Gort the Society pPran wipoTrtant@hactonre iis tie 
decision as to when Kim would be returned to her 
home. 


Tt ws" equally clear thatthe’ Soctety 
recognized that the effect of Kim's return home and 
Karie's birth, singly or in combination in whatever 
sequence, would create pressures within the family 
home and that the Society personnel would have to be 
especially vigilant to deal with those pressures and 
the problems flowing therefrom. 


Responsibility for that special vigilance 
fell upon Mrs. Lo who was unfortunately inexperienced 
and-untrarneaVvin?the area’o£ chitld>abuseVeeMrs leno 
looked to Mrs. Harvey for guidance. The quality of 
that guidance is suspect. Mrs. Lo did not receive 
the assistance which her own lack of skills required. 


Mrs' iLO twas @™worabrlry snocked™ “py tne 


injuries she saw upon Kim's dead body on August ll, 
1976. 
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On Allgust £27)5197:63)Mra> Loospoke: with 
Jennifer Popen and "just listened" as Jennifer Popen 
told her how Kim had fallen from the high chair and 
from the porch on August 1l. Mrs. Lo was asked if, 
having seen the injuries to Kim, including what Mrs. 
Lo?- 7am. modesty, ,ecalled.<"sascbrudusce Asa markrons ithe 
echildhs lower, abdomen” ;--which <i must conckude in-— 
cluded or were the injuries to Kim's genital area, 
she accepted, as being true, Jennifer Popen's state- 
ment as to Kim's having fallen. Mrs. Lo responded 
merely "I didn't know" and said it might have been 
erDue. 


When asked if having seen Kim's body she 
would not conclude she had been abused by one of her 
parents, Mrs. Lo responded "not at that time." 


Mrs. Lo seems to have been one who could 
not vor would not think i111 "ofganyone. SThat may be.a 
tribute to her in some situations. In the present 
instance it is not. 


To my mind it is inconceivable that anyone 
who saw the external marks of injury to Kim might 
have thought they could all be suffered ina fall 
Eromn ea high chain, even if coupled) withea’ fall £Erom 
thee porch: 


That lack of comprehension increases when 
the thought that such injuries might have been caused 
by such an accident is expressed by someone such as 
Mrs. Lo who was aware that Kim had been severely 
physically abused on one or more occasions in the 
past and that, at least one member of the senior 
management of the Society, Mrs. Harvey, had expressed 
the belief that such abuse was inflicted by Jennifer 
Popen, rather than by Annals Popen who had pleaded 
Guulty .tosgthe ,charge, under gsect Lon 40 of. They Chrid 
Welfare Act. The Society, incorrectly in my view, 
seemed to interpret his plea as his acknowledgment 
that he had injured Kim. 


In fairness to Mrs. Lo, I should note that 
while in the earlier phase of her testimony relative 
to the: period from June 17 *tovJuly 6, 1976, she did 
say she "completely accepted" Jennifer Popen's 
explanation for Kim's injuries, or supposed injuries 
Since she had not seen any of significance, her later 
testimony was that her opinion of Jennifer Popen's 
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credibility changed after Kim's death. But on her 
own testimony it would seem that it had not changed 
all thatemuch. 


Mrs elo stestlitred= Chat.iom sAuGgusteis. erik 16 
while she visited the Popen home, the infant, Karie, 
was in the living room. She said she did nothing 
with reference to his care "because Mrs. Vandenberghe 
told me that she was looking after the child." 


Mrs. Lo testified that on August 12 and 13 
she spoke with Mrs. Harvey about the advisability of 
taki ngwakaGle. dt Dt Ou the Caren Of themoOc le ay. Her 
testimony was that they were 


"Concerned about this child" 

and 

"were wondering, whether we should take the 
ehittda, imtovcaren 


She said her impression from that discussion was that 
there was not then sufficient evidence to take him 
into care and as well, he was being cared for by Mrs. 
Vandenberghe "so we felt we could wait for a while." 


Mrs. Lo testified that later, on the even- 
ing of August 13, Mrs. Harvey telephoned to say she 
was gOing to take Karie into care. Mrs. Lo assumed 
Mrs. Harvey had received some further information and 
thus felt it was necessary to apprehend Karie. As it 
turns out Mrs. Harvey had no further information, but 
she had received two persuasive telephone calls from 
DG. DUNCaAnwale lity. hand. 


Mres...Harvey's ACestimony In -this, laredwas 
that Mrs. Lo telephoned her at home during the even- 
ing of August 11 to advise her of Kim's death. She 
Said the explanation for Kim's death was that she had 
fallen from the porch. She said the conversation was 
brief. Her testimony was that Mrs. Lo and she were 


POOCOm COMM bly sdicier aug t..w.S DOCK edasa le 
horrified and sad." 


Mrs. Harvey continued her testimony to say 
that®her first  %reaction tosgMrs. “Los “calle’was 


"Oh my God, we've failed her." 
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With all sympathy for Mrs. Harvey and, through her, 
LucPoweClouy,, a callesay Oni vi witat -ciiat -intuitive 
reaction waS a correct assessment of what had 
occurred. They had failed Kim. 


In response to a question as to whether she 
then believed Kim's death was an accident, Mrs. 
Harvey testified that, even then she did not know if 
Kim had died as a result of an accident. 


Again, ~evenmemore “strongly than ‘with 
reference to Mrs. Lo, I can only express’ wonderment 
that one with the general knowledge and experience in 
Social Wworkeethatieins, “Harvey whad,- coupled wrth Her 
Knowledge of Kim's case and her belief that Kim had 
been abused by Jennifer Popen, should not have been 
aware of the likelihood that Kim's death was caused 
by abuse. 


Perhaps clinically or legally at that stage 
onercouldnot, *khniowews ty) but Tsurely: whenviaskedt* fisshe 
believed Kim's death was the result of an accident 
shemmustvhaver peeneap ler truthniully to? expressener 
belief rather than to retreat, as she did, to a 
denial of certain knowledge. 


Mrs. Harvey testified that on August 12 she 


spoke with Mr. Lovatt and that she and Mrs. Lo spoke 
with a member of the Sarnia Police Force. 


As to Karie's care, Mrs. Harvey seemed 
satisfied on August 12 that Mrs. Lo had visited the 
Popen home and learned that Mrs. Vandenberghe was 
caring for him. Mrs. Harvey expressed the view that 
Witlisalilteor the actty Ley Grocratayves to, Kim's funeral 
and the attendant comings and goings it did not seem 
reasonable that anything would happen to Karrie at 
that time. 


Mrs. Harvey continued to testify that on 
August 12 the Society learned that Kim had died of 
abuse. She said that originally they were not given 
all of the information. When asked if the fact that 
Mrs. Lo had seen Kim's injuries, including particu- 
larly those to her genital area, did not lead to a 
realization that Kim had died as a result of abuse 
her response was: 
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"We were suspicious but it hadn't been 
clarified and we were still talking in 
terms of was it possible that all of these 
injuries cougdday have soccurredmtromeagioaru: 
from a DOLCh and ft ) U.S cmc te wo cell 
reasonable, it must have been abuse." 


In her testimony Mrs. Harvey indicated that 
the Society had asked for but had been refused a copy 
of the report upon the post-mortem examination. She 
did not say -to whom =the request, was, made. In any 
event it was not pursued. Again it would seem that 
the Society were far from forceful in pursuing 
matters in which they were interested. Surely a copy 
of that meport: would, havesbeen importantsreo wtie 
Society in determination of ‘the course to be followed 
by the Society with reference to Karie. 


It seems that once again the Society, this 
time as represented by Mrs. Harvey, behaved as it did 
when Mr. Higgins imposed restrictions, if not prohi- 
bition;.-upon. ats) performance, of fits: duties, satethat 
time by Mr. Carter. Then the Society meekly accepted 
the restrictions. This time the Society meekly 
accepted the refusal. No effort was made to seek the 
report through any other channel. No effort was made 
to obtain the advice and assistance of a solicitor. 
The Society seemed entirely to overlook that at the 
time of her death Kim was, as recently as August 4, 
1976, by court order made upon the adjournment of the 
SOcVeit yu appa cat wo) nN. ors ar su pier VlsSoery vOnLde G, 
rcommitted vlosthe) care ands-custody "sof reneesociety 
until /Septembers 3, — 1977 6:. 


The Society appeared to be unaware of 
Provistonsiict Sih enCoroners Act wabo ico panel Cus aki 
section 16(2) thereof which required the coroner to 
make certain information, including 


"the relevant findings of the post-mortem 
examination... available to the spouse, 
parents,...of the deceased and to his 
personal representative, upon request." 


Admittedly, the Society did not specifically fall 
within that limited group, but by section 34 of The 
Child Welfare Act, it was the "legal guardian" of Kim 
ror the purpose of her care, custody and contror. 
While the coroner may not have been required by law 
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to make a copy of the post-mortem report available to 
the Society he was not prohibited from doing so. I 
would think he would have done so if asked. 


I remember too that Dr. McKinley, a coroner 
OLtrhne County sot shanbton -and-Mns Lang). the? icrown 
Attorney were concerned for Karie's welfare. Their 
assistance might have been sought by the Society in 
this: connections seitawas snot. 


Mrs. Harvey in her testimony denied that 
she was reluctant to remove Karie from the family 
home. She may not have been reluctant, but she 
certainly showed no initiative or desire to act. 


Mrs. Harvey's version of the involvement of 
Dr. Duncan and Mr. Lang was that they telephoned her 
on August 13, 1976. She testified that she explained 
to them that the Society had ensured that Karie was 
being cared for by someone else. 


Rhiate too Sseens@bodbe Jaidistontiuon. The 
Society merely accepted that Mrs. Vandenberghe was 
Galaindesl OF Thine (REnetSocrvety «cook moeinitiaabiv.citeo 
appange .that.2 @in@iact Mese ;Vandenbernghe? careditor 
Ginesior rondy Gasshontwiper lLodsohvtineswhijlesAnnals 
Popen and Jennifer Popen were both away from the 
home. 


She testified that during the conversation 
With eDr ayDuncansatvabout -4-305p imp she saskedi at «Dr: 
Duncan would support the Society by testifying as to 
the need for taking Karie into care. She said that 
having received an affirmative response she decided 
to remove Karie and did so after requesting and 
obtaining an escort from the Sarnia Police Force. 


Again this admittedly was an involvement by 
another agency, The Lambton Health Unit, initiated by 
that other agency rather than by the Society. It was 
also an instance of that other agency, as represented 
by Dr. Duncan, responding favourably and without 
hesitation to a request from the Society for support 
after Dr. Duncan had initiated the discussion. 


Again another agency, the Sarnia Police 


Force, responded favourably and expeditiously to the 
request by the Society for assistance. 
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One can only wonder why Mrs. Harvey or any- 
one at, the: Soctrety, Afiinidoubthas sto ) thes basws, for 
removal of Karie from the home, would not have sought 
advice and assistance rather than choose to await an 
expression of interest from outside the Society. 


As to her conversation with Mr. Lang, Mrs. 
Harvey admitted that he too wanted the Society to 
remove Karie from the family home. 


Mrs. Harvey acknowledged that, but for the 
calls (of Dr.eDuncan sand Mr<sbang,? shegmigqntshaves tebe 
Karie in the home, 


wUntilliabterhthe Lunerals mbut enot Longe. 
bran ethatwe 


That answer in itself 1s a conundrum. How long 
"after the funeral" was Mrs. Harvey contemplating? 


Dr. Duncan's testimony was that on August 
12, 1976 she was worried about the safety of Karie in 
a home where one child had been beaten and had later 
died. Dr. Duncan said it was known in The Lambton 
Health Unit that Kim had been "murdered". Dr. Duncan 
said that in that conversation she spoke freely to 
discuss her concern for Karie's safety and that Mrs. 
Harvey agreed with her and was uncomfortable about 
the situation. She said that Mrs. Harvey advised her 
thatirshestetlb» that punden, ThegCmild WebrasemAct athere 
were not actually sufficient grounds to remove Karie. 
She said that when she suggested Mrs. Harvey seek 
advice £LromeMr:~Lbang;IMrs.(Harveyesard shel had 
already spoken with Mr. Lang. Dre. mDuncanssal adrMince. 
Harvey agreed to remove Karie and she assured Mrs. 
Harvey 


"in spite of the apparent lack of any real 
reason’ to dovso,scthat [she] -woukbd» che 
prepared to state that in [her] opinion the 
babys. Kerry. (sic) ,tiwas {rn edangern.andaaina 
need of protection." 


DreuDuncan isaidtJthattithesreference «to Shack 
of any real reason" related to the absence of evi- 
dence that any harm was directed towards Karie. She 
Said that Mrs. Harvey had said there was not evidence 
that Jennifer Popen had ever abused Karie and that 
therefone;eunder »ThepnChildeWweltarece Act, si eiseened 
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doubtful that the Society had a legal right to remove 
a child who was well and did not appear to have been 
abused. 


I agree with Dr. Duncan's assessment of the 
Situation on August 12, 1976 that, while there may 
have been no evidence of abuse to or towards Karie, 
there was a need to act. i®wourtd addi that, viasiort 
that date, Karie would seem at least to fall within 
the Stavwrtory. delanitivon for aseV’chuld inéneéed, o£ 
protectionyeanethatinis 


"life, health or morals...may be endangered 
by/sthe =conduct’ ofisthespersom in iwhose 
charge he is." 


Mr. Lang's testimony was to the effect that 
in August 1976, the Sarnia Police Force informed him 
ef Kim's tdeathland ofs\thein2suspics'onsiand ythe 
investigation which had not then been completed. He 
Said that he too was concerned for Karie's safety. 
He said that after his discussion with Inspector Ross 
he spoke with Dr. D. McKinley, who also expressed 
Concern for Karies o5Mrer Langeisaid that Dr. McKinley 
and he agreed that the danger was too great to permit 
them to "wait to see what was going to happen." He 
expressed the opinion that Karie was in need of 
protection right then. He said that he telephoned 
the Society and spoke with Mr. Lovatt or Mrs. Harvey, 
his memory was uncertain. 


Advised that Mrs. Harvey testified that he 
spoke with her, he testified that he insisted that 
Karie be removed, but she demurred saying that no 
charges had been laid in connection with Kim's death 
and the Society could do nothing until charges were 
laid. He said that in response to that position he 
Said that it might be too late if the Society were to 
wait for charges to be laid because the police 
investigation was incomplete and the eventual outcome 
of it was unknown. Mr. Lang said however that, upon 
conclusion of that telephone conversation at about 
3:30 p.m., it was understood that the Society would 
remove Karie that day. 


This again waswanwinstance (of “another 
agency, really two, thercoroner ana the Crown 
Attorney, inlievating an approach to the Seciety and 
the Society not seeking out either of them. The 


249 


Society might reasonably have been expected to 
approach Mr. Lang. It is apparent from Mrs. Harvey's 
testimony that Dr. Duncan suggested she do so. I 
think it was a reasonable and practical suggestion. 


While Mr. Lang originally testified that 
his’ conversation, with Mrs; ‘Harvey took “pilacemon 
Friday,  Augusit £5,597 6", °ne “Later-ramended sthar 
testimony and I am satisfied it was on Friday, August 
13, 9716/2 That was the day on which Karie was 
removed from the family home by the Society. 


As one looks at the position adopted by the 
Society, as represented by Mrs. Harvey after dis- 
cussion with Mr. Lovatt, with reference to Karie 
after Kim's death there was no real change in the 
approach. They were insular. They did not seek 
advice or assistance or information from anyone. 
They were prepared to leave a child at risk. In 
Karie's case they would have done so while they 
waited for charges to be laid against one or both of 
the parents or until they had evidence of abuse to 
Karie. In Kim's case they did so because of failure 
to pursue the case properly immediately after June 
17, 1975 and then because they returned her to her 
parents’ home in May, 1976 on very tenuous bases. 
They seemed unaware of statutory provisions to be 
applied.=) Thereswaseno> rndicationvor tany! vintvras 
Society "team" approach to the problem. Mrs. Harvey 
was still making the decisions without any real 
consultation with anyone. 


In summary, while I accept the validity of 
Dr. Bates' testimony to the effect that one child of 
a family may be abused for some reason and another 
child of the same family remain unscathed, it seems 
ES Miciguhat, Joutielomseherpronpers fore city lfrand 
persuasive intervention of Dr. Duncan and Mr. Lang, 
abetted by Dr. McKinley, Karie too may have suffered 
injury in his home. He should not have been left so 
exposed while the necessary investigation was 
conducted and the appropriate decisions made. 
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